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D.C. HEALTHCARE SYSTEMS, INC.’S MEMORANDUM IN OPPOSITION TO 

MOTION TO APPROVE SETTLEMENT AGREEMENT  

DCHSI opposes the motion of the Commissioner of the District of Columbia Department 

of Insurance, Securities and Banking (“DISB”), as Rehabilitator of D.C. Chartered Health Plan, 

Inc. (“Chartered”), to approve a settlement agreement he negotiated on behalf of Chartered with 

his colleagues at the District of Columbia Department of Health Care Finance (“DHCF”) and the 

Attorney General’s office.  The District has wrongfully withheld over $50 million, in addition to 

the proposed $48 million settlement payment, that it was contractually obligated to pay to 

Chartered based on actuarially sound rates applied to Chartered’s member population.  The 

District thereby caused the very capital depletion that permitted it to compel Chartered’s 

rehabilitation.  The proposed settlement agreement was negotiated among, and signed only by, 

representatives of the District.  The resulting collusive agreement should be rejected for two 

independent reasons.   

First, the Rehabilitator has not presented a factual basis for this Court to make the 

required informed and independent evaluation of the reasonableness of the proposed settlement.  

The proposed agreement would broadly release asserted and unasserted contract claims against 

the District, even though (1) the extent of the District’s contractual liability depends on the extent 

of Chartered’s liabilities to providers, as explained below and in the accompanying declaration of 
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Drew A. Joyce (“Joyce Dec.”), and (2) Chartered’s final liability to providers is unknowable at 

this time.  The bar date for the assertion of provider claims is August 31, over one month after 

the proposed agreement was signed and ten days after the Rehabilitator wants this Court to 

approve the agreement.  At this point, substantial provider claims remain unresolved, including a 

disputed claim by Medstar for approximately $30 million.  By operation of the DHCF Contract, 

until Chartered’s liabilities to providers are known, the extent of the District’s liability to 

Chartered cannot be known.   

The Rehabilitator also has not identified the additional, unasserted debts the District owes 

to Chartered that would be released under the proposed agreement.  To permit a fair evaluation 

of the proposal, the Rehabilitator would need to disclose what claims are being released, their 

value, and whether there are any potential valid defenses.  The Rehabilitator has proffered no 

such information.  Accordingly, it is a mystery why the Rehabilitator has endorsed a proposed 

settlement agreement that would put Chartered’s providers, other creditors and the residuary 

interest holder (DCHSI, Chartered’s sole shareholder) at unnecessary risk of loss.   

Second, even without further information, some provisions of the proposed agreement on 

their face are unreasonable and contrary to Chartered’s best interests.  For example, the proposed 

agreement provides that the bulk of the discounted payment would bypass Chartered’s estate 

altogether and potentially be made to an unnamed third party of the District’s choosing.  There is 

no valid justification for allowing Chartered’s asset to bypass Chartered’s estate, but in any 

event, the Rehabilitator further abdicated his duties by failing at least to require that such third 

party recipient be creditworthy or that the District guarantee payment in the event of misconduct 

by the third party.  Further, the third party presumably would be compensated for its services 

from the settlement proceeds, further bleeding Chartered’s resources.   

As another example, the District and its past and present employees and officers would 

benefit from a broad release of claims, yet the Rehabilitator has provided no analysis of what 

rights Chartered is surrendering and their value.  Further, while giving a broad release, the 

Rehabilitator obtained from the District (i.e., itself) only a limited covenant not to sue Chartered 
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(which does not extend to Chartered’s former employees and officers).  These provisions are not 

in the best interests of Chartered and its creditors; to the contrary, they appear to serve only the 

District’s political and financial purposes, and are red flags of collusion.   

This Court should require an especially searching and independent review in the 

extraordinary circumstances present here, where the District negotiated its debt to Chartered, and 

the scope of its own release, with itself.  The District has every incentive to pay as little to 

Chartered as it can get away with.  The Rehabilitator, an agent of the District, plainly has 

capitulated to the District’s interests.  If the Rehabilitator were vigorously pursuing Chartered’s 

interests, he would demand that the District pay its debt in full.  As explained below and in the 

Joyce Declaration, there is no reason to provide a discount on the District’s objective and easily 

calculated debt.  The District’s full satisfaction of its financial obligations would allow Chartered 

to pay its creditors in full, and there likely would be surplus capital available for distribution to 

DCHSI.1   

DCHSI respectfully submits that the proposed settlement agreement should be rejected 

outright.  Alternatively, the decision concerning the proposed settlement should be deferred until 

after the provider claims are resolved and DCHSI has time to obtain discovery and 

approximately 60 days to analyze the data to calculate the District’s full debt to Chartered. 

                                                 
1  In the meantime, the Rehabilitator is wasting Chartered’s money by pursuing expensive 
litigation against DCHSI and its owner, Jeffrey Thompson, in a case pending before Judge Mott.  
If the District pays its bills in full, the effect of the Rehabilitator’s litigation would be to recover 
money (if any) from the defendants, only to repay that money to DCHSI as the return of 
Chartered’s surplus capital to its shareholder.  Of course, the Rehabilitator and his professionals 
would be paid handsomely to produce this meaningless result.  For that reason, the defendants 
have filed a motion to stay the litigation before Judge Mott.  Although that suit presents issues 
that are separate and distinct from the rehabilitation proceeding, at this point, to preserve 
Chartered’s rapidly dwindling assets, this Court would be well within its supervisory powers to 
preclude the rehabilitator from spending further estate funds in pursuit of collateral litigation 
until Chartered’s other accounts are resolved.  Only then will it be known whether any further 
pursuit of funds from the residuary beneficiary would be a totally useless exercise (as any 
recovery would inure only to the direct benefit of the residuary itself – less the costs bled out by 
the estate professionals in pursuing the useless action).   
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I. FACTS 

A. The DCHF Contract 

From 1987 through April 2013, Chartered provided managed health care services to 

needy District residents under the Medicaid and Alliance programs as an incumbent to the DHCF 

Contract.  Under the DHCF Contract, the District was required to pay Chartered at rates that 

were actuarially sound.  See DCHC-2007-R-5050 Solicitation, Contract and Award (“DHCF 

Contract”) at Section B.3.2  Services provided under the Medicaid portion of the contract are 

paid 70% by the federal government (the Center for Medicaid and Medicare Services, or CMS) 

and 30% by the District, and the District pays for 100% of the Alliance services.  See 

Rehabilitator’s Memorandum in Support of Approval of Proposed Settlement Agreement 

(“Rehabilitator Mem.”) at 3.   

Chartered built a network of healthcare providers to service the Medicaid and Alliance 

populations.  The DHCF Contract required the District to pay Chartered actuarially sound rates 

applied across the member population.  The rates must account for a number of factors relating 

to Chartered’s prior medical loss experience and member population, and then are adjusted to 

pay for Chartered’s administrative expenses (9.5% of the sum derived by applying the actuarial 

rates), the District premium tax (2%), and a profit margin (2%), for a total surcharge of 13.5%.  

See Joyce Dec. ¶ 15.  

Under the DCHF Contract, there are at least two circumstances where the District can 

become obligated to pay additional compensation beyond the original contract sum.  First, 

notwithstanding the requirement that an actuary (here, Mercer) certify the rates as sound (DHCF 

Contract at Section L.3.2.2.3), if the rates prove to have been unsound, then Chartered is entitled 

to recover from the District the amount it would have been paid had the rates been actuarially 

sound (i.e., the full sound rates plus the 13.5% surcharge, as well as interest).  Joyce Dec. ¶ 20; 

Rehabilitator Retrospective Claim at 11.  Second, even if the rates are sound when set, if the 

                                                 
2 The DHCF contract is available in its entirety at 
http://app.ocp.dc.gov/RUI/information/scf/solicitation_detail.asp?solicitation=DCHC-2007-R-5050. 
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District subsequently changes the contract requirements so as to “cause an increase or decrease 

in the cost of performance ..., an equitable adjustment shall be made.”  DHCF Contract § B.3.1 

(emphasis added).  Chartered has experienced both circumstances; yet the proposed settlement 

fails adequately to account for them. 

B. The District Unilaterally Added Costly Services to the DCHF Contract and 
Chartered Asserted an Initial Claim Pre-Rehabilitation 

In 2010, the District unilaterally transferred approximately 23,000 people (the “774/775 

Populations”) from the District’s Alliance program to Chartered’s Medicaid program as part of 

the District’s early implementation of the federal Affordable Care Act.3  Prior to that time, the 

774/775 Populations received pharmacy benefits without Chartered’s involvement.  Based on the 

transfer of the 774/775 Populations, Chartered became responsible to provide pharmacy benefits 

to 23,000 people, a significant cost increase, particularly given the prevalence of HIV/AIDs and 

other chronic illnesses among that population.  See Rehabilitator Retrospective Claim at 5.  The 

District, however, resisted Chartered’s demands that its reimbursement rates be adjusted, 

retrospectively and prospectively, as required by the DHCF Contract.  That problem was 

compounded by the fact that, as the Director of DHCF subsequently admitted, “[DHCF] 

leadership directed Mercer to set the MCO rates for the Alliance below the lowest level 

considered actuarially sound.” (original emphasis).  Wayne Turnage, Letter to Mayor Vincent 

Gray, April 4, 2011 (Ex. 4).  As such, prior to the transfer the Alliance rates had been set below 

actuarially sound levels as a purposeful strategy by the District to balance its budget on the back 

of Chartered and others.  After the transfer, the District ultimately adjusted its Medicaid rates, 

but did so only prospectively and even then in an amount that even the Rehabilitator has stated 

was inadequate.  See Rehabilitator Retrospective Claim at 11 (“Whether the rates certified and 

set were actuarially sound for the Medicaid population, which included the 774 and 775 

                                                 
3  The 774 population consisted of childless adults who had incomes at or below 133% of 
the federal poverty level.  The 775 population consisted of childless adults who had incomes 
between 133% and 200% of the federal poverty level.  See Rector Report (Ex. 2 hereto) at 2.  
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populations after the District made a change in the Contract regarding populations covered, is 

certainly doubtful and debatable”) (original emphasis).  As a result of the District’s deliberate 

underpayments, Chartered’s capital reserves, predictably, were depleted.   

On November 30, 2011, Chartered filed a claim with the District to recover $25.8 million 

for pharmacy-related losses incurred due to the 774/775 Population transfer (“Pharmacy Claim”).  

That claim proceeded substantially through the administrative process.  Chartered won a motion 

in December 2012 compelling DHCF Director Turnage to testify, and with non-expert discovery 

set to close on April 12, 2013, Chartered was building substantial leverage over DHCF.  See 

DCHSI Memorandum in Support of Motion to Compel Rehabilitator to Pursue Chartered Claim 

(April 2, 2013) at 2.  The Rehabilitator, although acknowledging that depositions were important 

to Chartered’s claim, took no depositions and, as explained below, ultimately withdrew the 

claim.  See Consent Motion to Stay All Proceedings (March 18, 2012) at 1. 

C. DISB Determined that the District Owed Chartered for the Increased 
Pharmacy Costs and More  

As of June 30, 2012, Chartered booked the Pharmacy Claim as a premium receivable 

based on its conclusion that the DCHF Contract was retrospectively rated, meaning that 

Chartered was entitled to recover retrospective premiums if DHCF changed the contract 

requirements so as to increase Chartered’s costs.  Thereafter, DISB hired an outside insurance 

regulatory consulting firm, Rector & Associates, Inc. (“Rector”), to conduct a Limited Scope 

Financial Examination to determine the appropriateness of Chartered’s accounting for that 

premium receivable.   

On November 27, 2012, DISB Commissioner White entered an administrative Order 

officially adopting and entering as a final administrative decision Rector’s November 8, 2012 

Report on Limited Scope Financial Examination of Chartered.  Ex. 2 hereto (Order and attached 

Report).  In the report, Rector concluded that Section B.3.1 of the contract “require[s] that if the 

Contract is changed to add, delete or change services covered by DC Chartered, the DHCF must 
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review the effect of the change and equitably adjust the capitation rate,” id. at 6 (emphasis 

added), and as such, the DHCF Contract is retrospectively rated.  Chartered thus was entitled to 

“receive premium adjustments based on [its] loss experience relating to the Contract,” and the 

adjustment “should take into account its entire loss experience to determine its final policy 

premium, not just the loss experience resulting from the transfer of the 774 and 775 populations 

from the Alliance Program to the [Medicaid] Program.”  Id. at 4 (original emphasis), 9.  In short, 

the transfer of members from Alliance to Medicaid was a “change [that] created a liability for 

DHCF and an asset (premium receivable) for DC Chartered.”  Id. at 7.  

In addition to a retrospective premium payment, Rector also concluded that the District 

was required to adjust Chartered’s capitation rates prospectively to account for Chartered’s loss 

experience following the transfer of the 774/775 Populations.  The DHCF Contract requires “that 

any changes to the capitation rate be actuarially sound,” defined in accordance with federal 

standards.  Id. at 8 (rates must be set in accordance with generally accepted actuarial principles 

and practices, be appropriate given the populations to be covered and services to be provided, 

and be certified by a qualified actuary).  If DHCF failed “to perform the required annual review,” 

or its review “failed to establish actuarially sound rates,” then any “deficiency in the capitated 

rates would be a liability for the DHCF and an asset (premium receivable) for DC Chartered.”  

Id. at 8-9.   

The DISB Commissioner adopted the Rector report and made it an official administrative 

ruling.  As such, there is no dispute that the DHCF Contract is retrospectively rated, and that the 

transfer of the 774/775 Populations from Alliance to Medicaid constituted a change triggering 

the right to retrospective compensation accounting for Chartered’s “entire loss experience” and 

to an actuarially sound rate adjustment prospectively.  By its terms, the DISB Commissioner’s 

Order adopting the Report is final and appealable; there was no appeal.  The District, however, 

has never paid the retrospective premium adjustment, and its prospective rate adjustment was 

inadequate.   
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D. The Rehabilitator’s Claims for Some of the District’s Debts 

On January 4, 2013, the Rehabilitator filed a claim seeking $2.2 million for dental 

benefits that DHCF had required Chartered to provide from January 2011 through November 

2012, but for which the District, again, had not paid (“Dental Crown Claim”).   

On February 21, 2013, the Rehabilitator filed two further claims.  The first included the 

Pharmacy Claim and additional losses stemming from District’s failure to pay retrospective 

premiums due on account of the transfer of the 774/775 Population (“Retrospective Claim”), 

totaling $51,287,369, plus interest, covering the period from August 1, 2010 through April 30, 

2012.  The Rehabilitator could have supplemented the procedurally-advanced Pharmacy Claim 

or filed only the additional aspects as a new claim.  Instead, he filed the entire Retrospective 

Claim as a new claim and walked away from the Pharmacy Claim, resetting the procedural clock 

on $26 million in claims.   

The second February 21 claim stems from the District’s failure to establish actuarially 

sound capitation rates for services Chartered provided under the Alliance program from July 

2010 through July 2011 (“Alliance Claim”).  The Rehabilitator determined that the District owes 

Chartered $9,086,929 for the Alliance Claim.   

The Rehabilitator has not disclosed his methodology for calculating the Medicaid 

Retrospective Premium.  Without disclosure of certain information DCHSI has sought in 

discovery, there is no way to confirm whether these claims are appropriately calculated (putting 

aside that the proposed settlement would, inappropriately, dramatically discount them).  See 

Joyce Dec. ¶ 30.  

E. Unasserted Claims Against the District Have Not Been Valued 

After DCHSI was able to review the Rehabilitator’s claims, DCHSI noted that they did 

not begin to capture the entirety of the District’s underpayments to Chartered.  By letter dated 

April 11, 2013, DCHSI brought to the Rehabilitator’s attention a number of additional respects in 

which the District had underpaid Chartered.  See Exhibit 3 hereto (including the full chain of 
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correspondence).  The proposed settlement agreement recites (at Recital K) that “Chartered has 

been investigating and believes that it could file additional claims against DHCF, including 

claims for what Chartered believes may be actuarially unsound rates during the last year of 

Chartered’s contract with DHCF (May 2012 – April 2013).”  The Rehabilitator has not 

articulated the District’s additional debts or estimated their value.4   

DCHSI’s expert, based on the available information, has been able to identify a variety of 

respects in which (subject to review of the relevant documentation) the District has underpaid 

Chartered in addition to the asserted claims.  See generally Joyce Dec. ¶¶ 44.  For example, 

Mr. Joyce points out that the Medicaid Retrospective Claim is under-inclusive; the Dental Claim 

fails to assert the required 13.5% surcharge; the Alliance Claim is too limited in time; the 

discounts given are unwarranted because there is no credible defense to payment; and most 

importantly, the Rehabilitator has not asserted any retrospective rating claim for the final year of 

Chartered’s contract, which, depending on how unresolved provider claims ultimately are 

resolved, could result in a very large debt owed from the District to Chartered.  In total, in 

addition to the $48 million settlement amount, Mr. Joyce concludes that the District may owe 

Chartered more than an additional $50 million.  

F. The Proposed Settlement Agreement 

On July 22, 2013, the Rehabilitator and other representatives of the District executive 

branch signed the proposed settlement agreement among themselves.  The agreement would 

release all of Chartered’s claims, asserted and unasserted, arising from the Medicaid and 

Alliance programs (“Released Claims”).  The Released Claims constitute “Chartered’s most 

significant asset.”  Rehabilitator Mem. at 2.  The Rehabilitator’s proposed settlement would 

                                                 
4  The Rehabilitator states that the proposed “settlement consideration [$48 million] 
constitutes roughly 60% of Chartered’s outside estimate of its actual damages, and 
approximately 80% of Chartered’s estimated damages for its pending claims.”  Rehabilitator 
Mem. at 7.  The Rehabilitator’s math is erroneous, because he fails to include interest due and 
because, as stated, he has not valued the unasserted claims.  Further, as stated, there is no basis 
for any discount because the District has no legitimate defense to payment.   
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heavily discount the pending claims, and would recover little to no value for the other unasserted 

debts the District has refused to pay in violation of its contractual obligations.   

The proposed settlement would release the District and “its current and former officers, 

officials, and employees, of any and all claims ... that Chartered has asserted or could have 

asserted … relating to both the Medicaid and Alliance programs under any theory of liability.”  

Proposed Settlement at 8-9 (emphasis added).  In contrast to this broad release, the District 

would provide Chartered only with a limited covenant not to sue Chartered (a covenant that does 

not extend to Chartered’s “current and former officers, officials, and employees”) based on “any 

legal or equitable theory that seeks recovery or indemnification from Chartered of amounts paid 

to providers pursuant to [the proposed settlement].”  Id. at 9.   

The proposed agreement would resolve all Released Claims for $48 million, to be 

distributed in two parts.  First, $18 million (Part I) would be paid to Chartered upon Court 

approval and approval by CMS (the Rehabilitator has not disclosed the likelihood or expected 

timing of CMS’s approval).  This $18 million would be distributed “in accordance with the Plan 

of Reorganization to providers with undisputed Class 3 claims allowed by the Rehabilitator.”  Id. 

at 5.  Second, the remaining $30 million (Part II) would bypass Chartered altogether, and instead 

would be paid either (1) directly to Chartered’s providers with undisputed, allowed Class 3 

claims or (2) if the Fiscal Year 2013 District Litigation Fund otherwise first would lapse, to an 

unnamed third-party selected by the District, which would hold the funds and pay them to 

providers, presumably charging an undisclosed fee out of the Part II settlement fund.5  Id.   

By funding the bulk of the proposed (inadequate) settlement payment from the set-aside 

litigation fund, the District avoids the need for D.C. Council approval.  See D.C. Code § 47-

355.02 (“D.C. Anti-Deficiency Act” prohibiting District agencies from making unauthorized 

expenditures).  If Council approval were required, the DHCF or the mayor would have to explain 

                                                 
5  The Rehabilitator suggests that the Court should rush to accept the proposed settlement 
because the FY2013 litigation fund might lapse.  The District, however, could resolve a portion 
of Chartered’s long-pending claims from the 2013 fund and then, if it chose, seek to satisfy some 
or all of its remaining obligations from the FY2014 litigation fund or other funds.   
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that Chartered provided services and was entitled to payment, but that the District had 

intentionally underpaid Chartered for years and thereby drove it into rehabilitation.  That is a 

message that would be entirely inconsistent with the mayor’s political messaging.  Robert 

McCartney, Why Give A Contract to a ‘Rotten Businessman’?, Washington Post, Mar. 3, 2013, 

at C5 (quoting Mayor Gray spokesman Pedro Ribeiro as stating “Maybe [Jeffrey Thompson] was 

just an awful, rotten businessman, and I think that’s pretty well established now....He ran 

Chartered into the ground.”). 

G. The Rehabilitator’s Efforts to Obtain Approval Without Scrutiny and 
DCHSI’s Effort to Obtain Discovery and Ensure a Reasoned Evaluation 

The Rehabilitator seeks expedited approval of the settlement agreement.  DCHSI has 

objected and asked to take focused discovery.  To that end, on August 8, 2013, DCHSI served 

written discovery requests on the Rehabilitator.  (Ex. 5 hereto)  Mr. Joyce’s declaration (Ex. 1 at, 

e.g., ¶¶ 18-20) explains that significant aspects of the proposed settlement cannot be evaluated 

without certain information that is (or when completed will be) readily available to Chartered 

and the District, and that once he has that data, he will be able to analyze it and calculate the 

District’s actual debt to Chartered in roughly 60 days.   

II. ARGUMENT 

A. The Settlement Agreement Should be Rejected Because It Can Not Be 
Adequately Evaluated 

Courts are given discretion in approving settlement agreements, but this discretion must 

be exercised conscientiously.  Prior to approving a settlement agreement, a court must make an 

“informed and independent judgment as to whether a proposed compromise is fair and 

equitable.”  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry Inc. v. Anderson, 

390 U.S. 414, 424 (1968).  Key to making an informed judgment is ensuring that there is a 

sufficient factual basis underpinning the court’s evaluation of a proposed settlement.  As the 

Supreme Court has stated, “[t]here can be no informed and independent judgment as to whether a 

proposed compromise is fair and equitable until the ... judge has apprised himself of all facts 
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necessary for an intelligent and objective opinion of the probabilities of ultimate success should 

the claim be litigated”). Id. at 424; see also In re: American Reserve Corp., 841 F.2d 159, 162 

(7th Cir. 1987) (bankruptcy case; “[the judge] may not simply accept the trustee’s word that the 

settlement is reasonable, nor may he merely ‘rubber-stamp’ the trustee’s proposal,” but instead 

the judge “must apprise himself of all facts necessary to evaluate the settlement and make an 

‘informed and independent judgment’ about the settlement” (citations omitted)).   

Where there is an insufficient factual record for a reviewing court to make an informed 

and independent judgment about a proposed settlement agreement, the proposed agreement 

should not be approved.  See TMT Trailer Ferry, 390 U.S. at 434 (holding it was “error to 

affirm” proposed settlement agreement where factual basis underlying trial court’s approval was 

deficient); American Reserve Corp., 841 F.2d at 163 (reversing and remanding lower court 

approval of settlement agreement because approving court lacked evidence sufficient to make an 

independent judgment).  Here, the Rehabilitator and the District control the information, but have 

provided no factual basis to permit the Court to make an “informed and independent judgment.” 

First, significant information required to evaluate the proposed settlement does not yet 

exist.  The proposed settlement would broadly release Chartered’s asserted and unasserted claims 

against the District arising from the Medicaid and Alliance programs.  The full value of that 

release cannot be known until after the Bar Date has passed and the filed provider claims have 

been evaluated and resolved.  That is, the District’s final debt to Chartered cannot be determined 

until Chartered’s obligations to providers are determined, and those will not be known at least 

until (1) the August 31, 2013 bar date has passed, (2) all claims are evaluated and reduced to 

exclude such common billing problems as double billings, use of wrong billing codes, and the 

like, and (3) disputed claims are resolved.  E.g., Joyce Dec. ¶¶ 18, 20, 30.   

At that point, however, the full extent of the retrospective rating adjustments to which 

Chartered is contractually entitled will be objectively calculable as a matter of straightforward 

arithmetic.  See id. at 20, 28.  Rather than wait for this information, the Rehabilitator asks this 
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Court to approve the settlement of an unknown amount of claims for well less than even the 

known amount of the District’s debt, an unreasonable result from a collusive negotiation.   

Second, there is no information to justify any discount, let alone a substantial discount, 

from the known amount of the District’s debt (even without accounting for the Rehabilitator’s 

failure to recover the District’s other debts to Chartered).  Citing only the proposed agreement 

itself, the Rehabilitator asserts that “a probable recovery, when viewed through the lens of the 

risks and costs of protracted litigation, plainly brings this Settlement Agreement squarely within 

the range of which is fair, reasonable and adequate.”  Rehabilitator Mem. at 11; see also id. (“as 

evidenced by the Agreement itself, both parties recognize substantial risks of proceeding with the 

litigation, and substantial costs, in terms of both time and money, in doing so”).  Reciting the 

truism that litigation requires time and money does not provide a basis for independently 

evaluating the proposed settlement.  As the Supreme Court has made clear, “[l]itigation and 

delay are always the alternative to settlement, and whether that alternative is worth pursuing 

depends upon a reasoned judgment as to the probable outcome of that litigation.”  TMT Trailer 

Ferry, 390 U.S. at 434.  Moreover, the Rehabilitator has not identified a single defense to 

payment, and none is apparent.  See Joyce Dec. at ¶¶ 25-26 (discussing the District’s 

administrative order holding that the DHCF Contract is retrospectively rated).   

Third, the Rehabilitator concedes that the claims he has asserted are not comprehensive 

of the District’s debts to Chartered.  See Rehabilitator Mem. at 6–7; Proposed Agreement Recital 

K.  Yet, the Rehabilitator has provided no information to assess the nature or value of the 

unasserted claims.  Indeed, he again merely asserts that these other potential claims were 

“considered” and that Chartered was “investigating” them.  Rehabilitator Mem. at 3-4.  For its 

part, DCHSI has estimated that the District owes Chartered at least $50 million beyond the 

proposed $48 million settlement payment as a matter of objective math.  See Joyce Dec. ¶ 44.  

DCHSI lacks all the information necessary to make a final calculation, but all that information is 

(or, once it exists, will be) in the possession of Chartered or the District.  There is no justification 

for underpaying providers simply because the Rehabilitator has determined not to pursue 
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recovery of all of the District’s indebtedness.  The Rehabilitator’s mere statement that these 

other underpayments were “considered” and “factor” into the proposed consideration is an 

entirely inadequate basis on which to ask this Court to approve an agreement that would put 

providers (and DCHSI) at risk and terminate Chartered’s valuable rights to payment.  The 

Rehabilitator abdicated his duties to Chartered in signing the proposed agreement.   

 B. The Settlement Agreement is Not Fair, Adequate and Reasonable 

Despite the lack of critical information necessary to support a meaningful, independent 

and informed review of the terms of the settlement agreement – some of which the Rehabilitator 

has chosen not to disclose and some of which does not yet exist – several provisions in the 

proposed agreement, on their face, are unreasonable and contrary to Chartered’s best interests.  

In the class action and bankruptcy contexts, courts have required a showing that a settlement is 

“fair, adequate and reasonable.”  Meijer, Inc. v. Warner Chilcott Holdings Co. III, Ltd., 565 F. 

Supp.2d 49, 54 (D.D.C. 2008); Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977) (“In 

determining whether to approve a proposed settlement, the cardinal rule is that the District Court 

must find that the settlement is fair, adequate and reasonable and is not the product of collusion 

between the parties.”); In re Copperfield Invs., LLC, 401 B.R. 87, 91 (E.D.N.Y. 2009).  To meet 

this standard, the proposed settlement must be both substantively and procedurally fair.  See 

D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2nd Cir. 2001).  The proposed settlement agreement 

is neither. 

  1. The Proposed Agreement Lacks Substantive Fairness 

In evaluating whether a proposed settlement is substantively fair, courts in the class 

action and bankruptcy contexts generally look to the following factors: 

 The likelihood of success compared to the present and future benefits offered by the 
settlement; 

 The prospect of complex and protracted litigation if the settlement is not approved; 
and 

 The terms of the settlement in relation to the strength of the plaintiff’s case. 
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See Copperfield Invs., 401 B.R. at 92; In re Vitamins Antitrust Litig. 305 F. Supp. 2d 100, 104 

(D.D.C. 2004); Thomas v. Albright, 139 F.3d 227, 231 (D.C. Cir. 1998).  Additionally, in the 

analogous bankruptcy context, a proposed settlement must be determined to be in the best 

interests of the estate.  See, e.g., In re Doctor’s Hosp. of Hyde Park, Inc., 474 F.3d 421, 426 (7th 

Cir. 2007).  Applying these factors, the proposed settlement agreement is not substantively fair. 

Chartered has a significant likelihood of success on the merits of its claims against the 

District if litigated.  There simply could be no credible defense to Chartered’s retrospective 

rating claims given the District’s prior determination that the DHCF Contract is retrospectively 

rated and the right to retrospective payment was triggered.  See Joyce Dec. ¶¶ 25-26; DISB 

Order and Rector Report (Ex. 2 hereto) at 4.  Whether the Retrospective Claim was calculated 

properly should be confirmed with the as-yet undisclosed proper documentation.  Whatever the 

final value of the current approximately $64 million claim (including interest), that sum excludes 

tens of millions of dollars in other underpayments that can only be calculated with certainty with 

additional information, some of which the Rehabilitator and the District possess, some of which 

does not yet exist.  Yet, the Rehabilitator effectively achieved no value in the proposed 

settlement.   

When weighed against the strength of Chartered’s claims against the District, the benefits 

offered by the settlement are difficult to ascertain.  It is unclear, and the Rehabilitator has 

provided no insight into, why settling claims with a minimum admitted value of $64 million for 

$48 million is more advantageous for Chartered than pursuing litigation, given the lack of 

defenses to the claimed amount.  Of course, when the valuable additional claims that have not 

yet been pursued are included, pursing litigation plainly is in Chartered’s best interests.  In any 

event, the administrative process for claims determination of which the District complains is a 

process of the District’s own creation and is required by the DHCF Contract.  The Rehabilitator 

cannot justify an unreasonably discounted settlement on the ground that the delay occasioned by 

pursuing the contract’s dispute resolution provisions would be unreasonable, particularly when 
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he opted to withdraw the advanced Pharmacy Claim that could have produced a near-term 

benefit to Chartered.   

As to delay, and the Rehabilitator’s contention that litigation would be “measured in 

years, not months” (Rehabilitator Mem. at 7), the District could mitigate this problem of its own 

orchestration by making a good faith down payment on its debt to fund an initial, partial payment 

to providers.  In any event, a concern about some delay, by itself, cannot justify an unreasonable 

settlement that is not in the best interests of Chartered, the providers, other creditors and DCHSI.   

In addition to failing to recover payments due, the proposed agreement also contains 

several provisions that are unnecessarily harmful to Chartered.  For example, the two-part 

payment scheme has most of Chartered’s settlement compensation bypass Chartered altogether, 

and has the potential to reduce the settlement consideration through unnecessary transaction 

costs due to the involvement of an unnamed third party.  See Proposed Settlement at 5.  

Moreover, the proposed agreement provides no guarantee that the money paid to the third party 

is safe or guaranteed.   

As another example, Chartered would be responsible to pay interest to providers out of its 

own funds, but the Rehabilitator failed to secure the interest – indeed, all the principal – the 

District owes Chartered.  See id. at 6.  The Rehabilitator has proffered no justification for this 

injurious and one-sided provision, which flies in the face of the underlying precept of the DHCF 

Contract that Chartered is to be paid the provider costs plus 13.5%, not a portion of the provider 

costs.  This is particularly egregious since it was the District’s failure to pay, not any conduct of 

Chartered, that gave rise to the provider’s interest claims.  

Finally, the proposed agreement provides non-parallel releases and covenants giving the 

District (and its past and present employees and officers) far broader protection than Chartered 

(and its past and present employees and officers).  Chartered would release the District from 

asserted claims and “any and all claims, demands suits and causes of action that Chartered ... 

could have asserted against the District ... related to both the Medicaid and Alliance programs.”  

Proposed Settlement at 8-9.  In contrast to Chartered’s broad release of the District, the District 
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would provide only a covenant not to sue Chartered limited to “any legal or equitable theory that 

seeks recovery or indemnification from Chartered of amounts paid to providers by the District 

under [the proposed settlement].”  Id. at 9.  The agreement arguably would leave Chartered 

exposed to future suits from the District stemming from Chartered’s services and involvement in 

the Medicaid and Alliance programs, but would forever release Chartered’s ability to collect 

amounts the District owes, even if the Rehabilitator has not pursued collection of those amounts.  

This is not in Chartered’s best interests, but again serves the District’s purposes, which is hardly 

surprising given that the District negotiated the agreement with itself.   

2. The Proposed Agreement Also Lacks Procedural Fairness 

In determining whether a proposed settlement agreement is procedurally fair, a court 

“must pay close attention to the negotiating process, to ensure that the settlement resulted from 

arm’s-length negotiations” and was not collusive.  D’Amato, 236 F.3d at 85; Thomas v. Albright, 

139 F.3d 227, 231-33(D.C. Cir. 1998).  Factors that courts evaluate to “ascertain that the 

settlement was reached as a result of good-faith bargaining at arm’s length” include the posture 

of the case at the time settlement is proposed and the circumstances surrounding the negotiations.  

See In re Montgomery Cnty. Real Estate Antitrust Litig., 83 F.R.D. 305, 315 (D. Md. 1979).  

Despite the Rehabilitator’s strenuous assertions otherwise, the proposed settlement agreement 

was not the product of arm’s-length negotiations.   

A review of the agreement’s signature pages makes the point potently: all signatories are 

members of the executive branch of the District of Columbia government, all reporting to the 

mayor.  Thus, the District reached this agreement with itself.  Moreover, it did so at an early 

stage of the proceedings, and the District avoided having to produce DHCF Director Turnage for 

deposition even though Chartered previously had won a motion to compel his deposition.  With 

these undisputed facts, this Court cannot accept the Rehabilitator’s effort to explain away the 

“red flags” surrounding the settlement with the mere assertion that the negotiations were “hard-

fought.”  Rehabilitator Mem. at 9-11.  It is hardly surprising that the result of this negotiation 
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process was a proposed agreement that wholly serves the purposes of the District of Columbia, 

but greatly disserves Chartered, the providers, other creditors, and DCHSI.   

III. Conclusion 

The motion to approve the proposed settlement agreement should be rejected outright 

because (1) there is an insufficient factual basis for this Court to make an independent and 

informed evaluation of the agreement and (2) the proposed agreement is not fair, reasonable and 

adequate.  Alternatively, decision concerning the proposed settlement should be deferred until 

after the provider claims are resolved, DCHSI obtains discovery concerning the resolved claims 

and other necessary information, and DCHSI has approximately 60 days to analyze the discovery 

to calculate the District’s full debt to Chartered. 

Dated: August 9, 2013   Respectfully submitted, 

_____________/s/_________________ 
David Killalea (DC Bar 418724) 
John Ray (DC Bar 214353) 
Manatt, Phelps & Phillips, LLP 
700 12th Street, NW, Suite 1100 
Washington, DC 20005-4075 
Tel. (202) 585-6500 
Fax. (202) 585-6600 
 
Counsel for DCHSI 

 



 

 -19-  
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 9th day of August, 2013, a copy of the foregoing was filed 
and served by email upon: 
 
Prashant K. Khetan, Esquire 
Troutman Sanders, LLP 
401 9th Street, NW, Suite 1000 
Washington, D.C. 20004 
(202) 274-2950 
prashant.khetan@troutmansanders.com 
 
David Herzog 
Faegre Baker Daniels LLP 
300 N. Meridian Street, Suite 2700 
Indianapolis, IN 46204-1750 
(317) 237-1240 
David.Herzog@faegrebd.com 
 
William P. White, Commissioner 
c/o Stephanie Schmelz, Senior Counsel, 
DISB, Office of the General Counsel 
810 First St., NE, Suite 701 
Washington, D.C. 20002 
stephanie.schmelz@dc.gov 
 
Daniel Watkins, Esquire 
Special Deputy to the Rehabilitator 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
danwatkins@sunflower.com 
 
 
Charles T. Richardson, Esquire 
Faegre Baker Daniels LLP 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
crichardson@faegrebd.com 
 
E. Louise R. Phillips 
Stephane J. Latour 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
louise.phillips@dc.gov 
stephane.latour@dc.gov 



 

 -20-  
 

 
Stacy Anderson 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
stacy.anderson2@dc.gov 
 
Donna Murasky 
Deputy Solicitor General 
441 Fourth Street, N.W. 
Washington, D.C. 20001 
donna.murasky@dc.gov 
 
Courtesy Copies to: 
 
Jonathan J. Schraub, Esquire 
Sands Anderson PC 
1497 Chain Bridge Road, Suite 202 
McLean, VA 22101 
(703) 893-3600 
jjschraub@sandsanderson.com 
 
Joseph D. Edmondson, Jr. 
Foley & Lardner LLP 
3000 K Street, NW, Suite 600 
Washington, D.C. 20007 
jedmondson@foley.com 
 
 
 
 
 

____________/s/____________ 
Jennifer Sincavage 

  

 



 

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

 
DISTRICT OF COLUMBIA,  
Department of Insurance, Securities and 
Banking, 
 

Petitioner, 
 

v. 
 
DC CHARTERED HEALTH PLAN, INC., 
 

Respondent. 
 

 
 
 
 
Civil Action No.: 2012-8227 2 
Judge Melvin R. Wright 
 
 
 
 

ORDER DENYING REHABILITATOR’S MOTION FOR APPROVAL OF THE 
SETTLEMENT AGREEMENT BETWEEN D.C. CHARTERED HEALTH PLAN, INC. 

AND THE DISTRICT OF COLUMBIA 
 

 Before this Court is the Rehabilitator’s Consent Motion for Expedited Hearing to Set a 

Briefing Schedule and for Order Approving the Settlement Agreement Between D.C. Chartered 

Health Plan, Inc. and the District of Columbia, and Party-in-Interest D.C. Healthcare Systems, 

Inc.’s (“DCHSI”) Opposition thereto.  The Court having considered the arguments of the parties 

hereby orders that:  

1. Because there is an insufficient factual basis for this Court to make an independent 

and informed evaluation of the proposed settlement agreement, and the proposed 

agreement is not fair, reasonable and adequate, the Rehabilitator’s Motion for Order 

Approving the Settlement Agreement Between D.C. Chartered Health Plan, Inc. and 

the District of Columbia is DENIED.  

SO ORDERED. 

________________________________ 
Judge Melvin R. Wright 
 
Entered on: __________________ 
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SALUTATION 

Washington, D.C. 
November 8, 2012 

Honorable William P. White 
Commissioner 
Department of Insuranee, Securities and Banking 
Government of the District of Columbia 
810 First Street, NE, Suite 701 
Washington, D.C. 20002 

Dear Commissioner White: 

In accordance with the provisions of the District of Columbia Official Code Title 31, Chapter 
14 (Law on Examinations), we have conducted a limited scope examination of certain activities 
of 

DC CHARTERED HEALTH PLAN, INC. NA IC 1195748 

hereinafter referred to as the "Company", or "DC Chartered", and the following Report on 
Examination is submitted. The Company is a licensed District of Columbia Medicaid Managed 
Care Organization ("MCO") that operates exclusively in the District of Columbia. The 
Company was organized and commenced business in 1986. 



BACKGROUND 

On February 25, 2008, DC Chartered entered into Contract DCHC-2008-D-5052 (the 
"Contract") with the District of Columbia Office of Contracting and Procurement ("DCOCP") to 
provide healthcare services to the Medicaid eligible population enrolled in the District of 
Columbia Healthy Families Program ("DCHFP") and to the Alliance eligible population enrolled 
in the DC Health Care Alliance Program ("Alliance Program"). The Contract is administered by 
the District of Columbia Department of Healthcare Finance ("DHCF") (formerly known as the 
Medical Assistance Administration). 

In July 2010, the DHCF required the transfer of a population of former members of the 
Alliance Program to the DCHFP. That population, referred to as thc "774 population", consisted 
of childless adults who had incomes at or below 133% of the federal poverty level. 

In December 2010, the DHCF required the transfer of an additional population of former 
members of the Alliance Program to the DCHFP. That population, referred to as the "775 
population", consisted of childless adults who had incomes at or below 200% of the federal 
poverty level. 

The effect of the transfers was to provide increased benefit coverage, particularly pharmacy 
benefit coverage, to the 774/775 populations than was made available under the Alliance 
Program. 

Pursuant to the Contract, the DHCF conducts an annual actuarial review of the Contract's 
capitation rates and establishes capitation rates for the 12-month period commencing each 
August 1. After the July and December, 2010 transfers of the 774 and 775 populations from the 
Alliance Program to the DCHFP, the DHCF conducted its actuarial review and established 
capitation rates for the August 1, 2011 — July 31, 2012 time period. 

On November 30, 2011, the Company filed a claim with the Contracting Officer of the 
DCOCP for payment of $25,771,117. The Company contended that rate adjustments made by 
the DHCF after the 774/775 populations were added to the DCHFP were not actuarially sound, 
as required by the Contract, and resulted in losses to the Company.' The Contracting Officer 
failed to issue a decision within 120 days of receipt of the claim; thus, the claim was deemed 
denied as of March 29, 2012. 

On April 9, 2012, the Company tiled an appeal of the Contracting Officer's denial of its 
November 30, 2011 claim with the District of Columbia Contract Appeals Board ("Appeals 
Board"). Under the appeal, the Company is seeking: 

(I) a review of the capitation rate decision and the applicable assumptions as the rate 
chosen by the District is not actuarially sound or equitable, (2) a review of the annual 

— I he claim consisted of payments of approximately $13,665,419 for losses experienced by DC Chartered from 
August I, 2010 to October 31, 201 land $12,105,699 for the losses DC Chartered projected it would experience for 
the period between November 1, 2011 and April 30, 2012. 
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adjustment to the rates and the applicable assumptions as the adjustment is not actuarially 
sound or equitable, (3) an adjustment to the capitated rate to make such rates actuarially 
sound; and in the alternative, (4) an equitable adjustment to the capitated rate due to 
significant increases in actual pharmacy benefit costs. 2  

In the specific counts of the appeal, the Company alleges breach of contract and an equitable 
adjustment due to the DHCF's failure to compensate the Company for its increased cost of 
performance due to changed circumstances. The Company seeks, among other things, payment 
of $25,771,117, plus accrued interest and reasonable attorneys' fees and costs. It is our 
understanding that a date has not been set for a ruling by the Appeals Board. 

In the Company's Annual Statement as of December 31, 2011 (due March 1, 2012), the 
Company did not record a receivable for the $25,771,117 claim. However, in the Company's 
Quarterly Statement as of June 30, 2012 (due August 15, 2012), the Company established an 
accrued retrospective premium receivable ("premium receivable") of $24,060,016. 3  

In meetings and communications with the District of Columbia Department of Insurance, 
Securities and Banking ("DISB"), the Company and its consultants have contended that the 
Contract is a retrospectively rated contract, as defined in Statement of Statutory Accounting 
Principles No. 66 — Retrospectively Rated Contracts ("SSAP 66") of the NAIC Accounting 
Practices and Procedures Manual. As a result, thc Company believes the amount it claims is 
due under the Contract represents an admitted asset under statutory accounting principles. 

SCOPE OF EXAMINATION 

Pursuant to the Memorandum of Understanding between Rector & Associates, Inc. and the 
DISB with respect to this limited scope examination, the scope of the examination is to review 
the information surrounding the inclusion of amounts in the financial statement related to DC 
Chartered's interpretation of the Medicaid contract as a retrospectively rated contact and the 
establishment of an asset in the financial statement as a result of the currently pending action 
with the Appeals Board. Should the conclusion be that the establishment of an asset is 
appropriate, the DISB does not need a determination as to whether the amount established by DC 
Chartered is appropriate given the circumstances. 

The following materials were reviewed in the performance of the limited scope examination: 

• Contract No. DCHC-2008-D-5052 (Medicaid Services contract between DCOCP and DC 
Chartered), and related attachments 

• April 9, 2012 DC Chartered Appeal to the Appeals Board 

2 Based on the remedies sought by DC Chartered in the appeal, it is not clear whether the Appeals Board might 
award DC Chartered only a portion of its $25,771,117 claim if the Appeals Board finds in favor of DC Chartered on 
only certain of its requested remedies. 

3 Please note that we have been unable to determine why the Company recorded a receivable of $24,060,016, vs. the 
$25,771,117 claim that it filed with the Contracting Officer of the DCOCP and that it is claiming on appeal. 
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• Annual Statement as of December 31, 2011 and Quarterly Statement as of June 30, 2012 
for DC Chartered 

• District of Columbia Statutes and Regulations 
• NAIC Accounting Practices and Procedures Manual (as of March 2012) 
• Position papers titled "Accounting and Reporting for Pharmacy Retrospective Equitable 

Capitation Rate Adjustment (Retrospective Equitable Adjustment) for Costs Incurred" 
prepared on behalf of the Company by Millennium Consulting Services, LLC dated June 
2012 ("June Position Paper") and July 2012 ("July Position Paper") 

• Various electronic communications between the DISB and the Company related to 
discussion of the statutory accounting treatment of the premium receivable 

In addition to the listed documents, several telephone conferences were held with members 
of the DISB to discuss matters relevant to the assessment of the Company's statutory acCounting 
treatment of the receivable. 

SUMMARY FINDINGS 

Based on our analysis, we believe the relevant language Contract language supports DC 
Chartered's position that the Contract is a retrospectively rated contract and that DC Chartered's 
claim for additional premium payments is an asset in accordance with SSAP No. 66. In other 
words, we believe that it is reasonable to interpret the Contract to expect that DC Chartered 
could receive premium adjustments based on DC Chartered's loss experience relating to the 
Contract, including loss experience resulting from changes to the terms of the Contract. 

It is important to point out that when DC Chartered takes the position that the Contract is a 
retrospectively rated contract, it should take into account its entire loss experience to determine 
its final policy premium, not just the loss experience resulting from the transfer of the 774 and 
775 populations from the Alliance Program to the DCHFP. SSAP No. 66 makes clear that a 
retrospectively rated contract's final policy premium is calculated based on the loss experience 
of the insured during the term of the policy, not just the loss experience resulting from a contract 
change or a particular set of benefits. 

Finally, as previously indicated, we were not asked as part of this limited scope examination 
to determine whether the amount of the premium receivable established by DC Chartered in its 
Quarterly Statement as of June 30, 2012 is appropriate. However, it is important to note that 
even if a reporting entity correctly admits an asset for statutory accounting purposes, the entity 
still must determine whether the asset is "impaired." Pursuant to statutory accounting principles, 
if it is probable that an impairment has occurred and the impairment can be measured, the asset 
must be reduced to its impaired value. 

ANALYSIS  

Relevant Statements of Statutory Accountine Principles 

SSAP No. 66 defines a retrospectivelY-rated contract as follows: 
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A ,retrospectively rated contract is one which has the final policy premium calculated 
based on the loss experience of the insured during the term of the policy (including loss 
development after the term of the policy) and the stipulated formula set forth in the policy 
or a formula required by law. 

In addition, SSAP No. 66 provides that: 

Amounts due ftom insureds and amounts due to insureds under retrospectively rated 
contracts meet the definitions of assets and liabilities as set forth in SSAP No. 4--Assets 
and Nonadmitted Assets and SSAP No. SR—Liabilities, Contingencies and Impairment of 
Assets (SSAP No. 5R), respectively. 

DC Chartered's Position on Premium Receivable 

DC Chartered's analysis of the methodology behind its establishment of the premium 
receivable is described in the Position Papers and claim. DC Chartered's argument is two-fold: 

• Capitation Rate Retrospective  Adjustment Due To Contract  Change -- First, DC 
Chartered appears to assert that when the DHCF transferred the 774 and 775 populations 
from the Alliance Program to the DCHFP in July 2010 and December 2010, respectively, 
the DHCF changed the services to be covered under the Contract. According to DC 
Chartered, this change should have triggered a retrospective upward adjustment to the 
Contract's capitation rate for the time period commencing on the dates of the transfers of 
the 774 and 775 populations. 

• Annual Capitation Rate  Adjustment -- Second, DC Chartered asserts that when the DHCF 
conducted its actuarial review and established capitation rates for the August 1, 2011 – 
July 31, 2012 time period, the DHCF should have taken into account the July 2010 and 
December 2010 transfers of the 774 and 775 populations from the Alliance Program to 
the DCHFP. Accordingly, DC Chartered believes that the capitation rates commencing 
on August 1, 2011 should have been adjusted upward to take into account the transfers of 
the 774 and 775 populations. 

Capitation Rate Retro p etive Adjustment Due To Contraet Change 

Contract  Provisions. Section B.3.1 of the Contract states, in part: 

In the event that the District, pursuant to the Changes Clause of the Standard Contract 
Provisions, adds, deletes, or changes any services to be covered by the Contractor under 
DCHFP or the Alliance Program the District will review the effect of the change and 
equitably adjust the capitation rate (either upward or downwards) if appropriate.... 

The "Changes Clause" referenced in Section B.3,1 of the Contract states, in part: 

The Contracting Officer may, at any time, by written order, and without notice to the 
surety, if any, make changes in the contract within the general scope hereof, If such 
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change causes an increase or decrease in the cost of performance of this contract, or in 
the time required for performance, an equitable adjustment shall be made.... 

When read in conjunction with each other, these two sections of the Contract seem to require that 
if the Contract is changed to add, delete or change services covered by DC Chartered, the DHCF 
must review the effect of the change and equitably adjust the capitation rate. 

As previously indicated, the Contract requires DC Chartered to provide healthcare services to 
the Medicaid eligible population enrolled in DCFIFP and to Alliance Program members. In July 
2010 and December 2010, the DHCF required the transfer of the 774 population and 775 
population, respectively, of Alliance Program members to the DCHFP. It is our understanding 
that DC Chartered's position is that pursuant to Section B.3.1 , these transfers resulted in a 
change to the Contract because the transfers added or changed the services to be covered by the 
Contract. 

It could be argued that the DHCF did not add or change services to be covered by the 
Contract. Instead, the DHCF only transferred individuals who were already covered under the 
Contract from one category (Alliance Program members) to another category (DCHFP 
enrollees). Transferring individuals between categories of covered enrollees may not add or 
change services that were covered by the Contract since the same individuals were covered by 
the Contract both before and after the transfer. 

However, DC Chartered claims in its appeal that the 774 and 775 populations previously 
were not eligible for pharmacy benefits that DCHFP enrollees are eligible to receive through the 
Medicaid managed care program. As a result, these populations received pharmacy benefits 
through the Alliance Program which were significantly more restrictive than the benefits DC 
Chartered was required to provide these populations after they were transferred to the DCHFP. 

Based on our understanding of the effect of the 774 and 775 population transfers on the 
benefits DC Chartered was required to provide, it appears that DC Chartered was required to 
provide additional services in the form of increased pharmacy benefits. DC Chartered then 
argues that this change should have triggered a retrospective upward adjustment to the Contract's 
capitation rate for the time period commencing on the dates of thc transfers of the 774 and 775 
populations (July 1, 2010 and December 10, 2010, respectively). 

Analysis of SSAP and Contract Provisions.  As previously indicated, SSAP No. 66 defines a 
retrospectively-rated contract as a contract that has: 

• A final policy premium calculated based on the loss experience of the insured during 
the term of the policy; and 

• A stipulated formula set forth in the policy or a formula required by law. 

First, the DHCF's review of the effect of the Contract changes can be viewed as determining 
the "final policy premium calculated based on the loss experience of the insured during the term 
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of the policy." In addition, the DHCF's equitable adjustment of the capitation rate can be viewed 
as "the stipulated formula set forth in the policy". 

We recogniz.e that simply requiring the DHCF to equitably adjust the capitation rate, if 
appropriate, is not the type of "stipulated formula" that normally is found in a retrospectively 
rated contract. However, it seems appropriate that in this type of contract, the "stipulated 
formula" is limited to determining the appropriate equitable adjustment to the capitation rate, 
rather than including a specific formula for changes in the capitated rate. 

In addition, DC Chartered's July Position Paper points out that: 

The District's courts define an equitable adjustment as 'the difference between what it 
would have reasonably cost to perform the work as originally required and what it 
reasonably cost to perform the work as changed.' (Page 3, July Position Paper.) 

Although rudimentary, the courts have essentially defined an equitable adjustment as the 
following "formula": 

Equitable Adjustment = Cost to perform work as changed +/- Cost of work as originally 
required 

The DHCF's decision to redefine the 774/775 populations by transferring them from the 
Alliance Program to the DCHFP arguably triggered the Changes Clause and, accordingly, 
required the DHCF to assess the impact of the change and equitably adjust DC Chartered's 
capitation rate. In effect, the change created a liability for DHCF and an asset (premium 
receivable) for DC Chartered. 

Annual Capitation Rate Adjustment 

Contract Provisions.  Sections B.3.2 and B.3.3 of the Contract provide: 

B.3.2 No later than twelve (12) months after the date of the Contract Award and annually 
thereafter, the District will conduct an actuarial review of the capitation rates in effect to 
determine the actuarial soundness of the rates paid to the Contractors. The actuarial 
review will be based upon the rates offered by Contractor and will take into account 
factors such as inflation, significant changes in the demographic characteristics of the 
member population, or the disproportionate enrollment selection of Contractor by 
members in certain rate cohorts. 

B.3.3 This actuarial review of the capitation rates may result in an annual adjustment, 
either increase or decrease, to the capitation rates. The District and Contractor shall 
negotiate the actual amount of the adjustment; however, the negotiated adjustment shall 
be actuarially sound in accordance with 42 C.F.R. 438.6(c). 
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Pursuant to these sections, the DHCF is required to review DC Chartered's capitation rates 
on an annual basis to determine if the rates are actuarially sound by taking into account, among 
other things, DC Chartered's loss experience. 

DC Chartered argues that when the DHCF conducted its actuarial review and established 
capitation rates for the August I, 2011 — July 31, 2012 time period, the DHCF should have taken 
into account the July 2010 and December 2010 transfers of the 774 and 775 populations from the 
Alliance Program to the DCHFP. Accordingly, DC Chartered argues that the capitation rates 
commencing on August 1, 2011 should have been adjusted upward to take into account the 
transfers or the 774 and 775 populations. 

Analysis of SSAP and Contract Provisions. As previously indicated, SSAP No. 66 defines a 
retrospectively-rated contract as a contract that has: 

• A final policy premium calculated based on the loss experience of the insured during 
the term of the policy; and 

• A stipulated formula set forth in the policy or a formula required by law, 

First, the DHCF's review of DC Chaxtered's capitation rates can be viewed as determining 
the "final policy premium calculated based on the loss experience of the insured during the term 
of the policy." 

In addition, Sections B.3.2 and B.3.3 require that any changes to the capitation rate be 
actuarially sound, which is defined to be actuarial soundness in accordance with 42 CFR. 
438.6(c). 42 C.F.R. 438.6(c) defines actuarially sound capitation rates to be rates that are: 

• Developed in accordance with generally accepted actuarial principles and practices; 
• Appropriate for the populations to be covered and the services to be furnished; and 
• Certified by an actuary who meets the standards of the American Academy of 

Actuaries and uses practice standards established by the Actuarial Standards Board. 

We recognize that simply requiring the DHCF to take into account actuarial soundness in 
determining capitation rates is not the type of "stipulated formula" that normally is found in a 
retrospectively rated contract. However, it is generally understood that actuarial principles and 
practices include the use of formulas to determine appropriate capitation rates. 

Based on this analysis, we believe it is appropriate to consider the Contract to be a 
retrospectively rated contract due to the DHCF's required annual review of capitation rates in 
accordance with Sections B.3.2 and B.3.3. We note that if the DHCF failed to perform the 
required annual review or, alternatively, performed the review and failed to establish actuarially 
sound rates, the amount of the deficiency in the capitated rates would be a liability for the DHCF 
and an asset (premium receivable) for DC Chartered. 
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Determination of Retrospective Rate for Entire Contract 

As previously indicated, the scope of our examination was limited to reviewing DC 
Chartered's interpretation of the Medicaid contract as a retrospectively rated contact and 
determining whether it was appropriate for DC Chartered to establish the premium receivable as 
an asset in its financial statements. Based on our analysis, we have found that relevant Contract 
language supports DC Chartered's position that the Contract is a retrospectively rated contract 
and that the premium receivable can be considered an asset in accordance with SSAP No, 66. 

At the same time, it is important to point out that when DC Chartered takes the position that 
the Contract is a retrospectively rated contract, it should take into account its entire loss 
experience to determine its final policy premium, not just the loss experience resulting from the 
transfer of the 774 and 775 populations from the Alliance Program to the DCHFP. SSAP No. 66 
makes clear that a retrospectively rated contract's final policy premium is calculated based on the 
loss experience of the insured during the term of the policy, not just the loss experience resulting 
from a contract change or a particular set of benefits. 

In addition, we noted that the Contract states that the retrospective capitation rate adjustment 
could result in a downward adjustment, as described in Section B.3.1, and that the annual rate 
review could result in a decrease in the capitation rate, as described in Section B.3.3. In other 
words, the Contract language envisions that it might be necessary for DC Chartered to record a 
liability due to, as an example, a required premium refund to the DHCF. 

Additional Considerations 

We were not asked as part of this limited scope examination to determine whether the 
amount established by DC Chartered in its Quarterly Statement as of June 30, 2012 is 
appropriate. However, we believe the DISB should be aware of other statutory accounting 
guidance that might impact the amount of the accrued retrospective premium that could be 
considered to be impaired. 

SSAP No. 5R requires reporting entities to perform an on-going assessment as to the possible 
impairment to assets. In other words, even if a reporting entity correctly admits an asset for 
statutory accounting purposes, the entity still must determine whether the asset is "impaired." 

SSAP No. 5R defines an impairment of an asset as an existing condition, situation, or set of 
circumstances involving uncertainty as to a possible loss that ultimately will be resolved when 
one or more future events occur or fail to occur. In addition, three definitions are used to assess 
whether an asset is impaired: 

a. Probable — The future event or events are likely to occur; 
b. Reasonably Possible — The chance of the future event or events occurring is more than 

remote but less than probable; 
c. Remote — The chance of the future event or events occurring is slight. 
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If it is probable that an impairment has occurred and the impairment can be measured, the asset 
must be reduced to its impaired value. 

RECOMMENDATION 

As previously noted in this Report, the Contract language does not set out a stipulated 
formula that is to be used to determine retrospective and annual premium adjustments or directly 
define what types of changes to DCHFP or the Alliance Program result in the addition, deletion 
or change in services to he covered by a contractor such as DC Chartered. 

Accordingly, we recommend that to the extent possible, DC Chartered with the DCOCP and 
the DHCF develop language in their contracts to define and clarify a formula for calculating 
premium and capitation rate adjustments and the circumstances under which services are added, 
deleted, or changed. Clarifying the contract language will provide accurate calculation of any 
receivable/payable incurred under the contracts due to retrospective and annual premium 
adjustm ents. 

SIGNATURES 

In addition to the undersigned, the following examiners representing the District of Columbia 
Department of Insurance, Securities and Banking participated in certain phases of this 
examination: 

Sarah W. Schroeder 
Neil K. Rector 

Respectfully submitted, 

Edward A. Dinkel 
Rector & Associates, Inc. 

Under the Supervision of, 

Nathaniel Kevin Brown, CFE, CPA 
Chief Financial Examiner 
District of Columbia Department of Insurance, 
Securities and Banking 
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CHARLES T. RICHARDSON 

crichardson@faegrebd.com 

Direct 202.312.7487 
 

Faegre Baker Daniels LLP 

1050 K Street NW  Suite 400 

Washington  D.C. 20001-4448 

Phone +1 202 312 7440 

Fax +1 202 312 7460 

 
VIA E-MAIL 

 

 

April 19, 2013 
 
David Killalea 
Manatt, Phelps & Phillips, LLP 
700 12th Street, N.W., Suite 1100 
Washington, D.C.   2005 
 
Dear Mr. Killalea: 
 
In response to your letter dated April 11, 2013, and as we have described in multiple court 
filings, the Rehabilitator currently is pursuing approximately $60 million for claims under the 
contract between D.C. Chartered Health Plan, Inc. (“Chartered”) and the Department of Health 
Care Finance (“DHCF”).  As you know, the Rehabilitator already significantly expanded the 
nature and scope of the DHCF claims beyond Chartered’s pre-Rehabilitation submissions to the 
DHCF and the Contract Appeals Board. 
 
We are willing to meet with you to discuss any additional reasonable, documented and timely 
potential claims against DHCF.  In the meantime, we will continue to examine your letter’s 
arguments for further expansion of the claims, but we decline your demand that the Rehabilitator 
and Chartered spell out their “plan for pursuing” the claims that you describe in your letter.  We 
know of no basis for your making, or the Rehabilitator’s having to fulfill, such a demand, and 
trust that you would identify it if there were one.  As it is, the Rehabilitator and his counsel have 
plenty to do already.  We do of course welcome any additional suggestions or analyses that you 
care to provide. 
 
Finally, your letter requests that we seek the approval of D.C. Healthcare System’s Inc. 
(“DCHSI”) for “any decision that requires shareholder approval.”  However, the Court already 
rejected DCHSI’s arguments concerning shareholder approval in its April 2, 2013 Order in 
District of Columbia v. D.C. Chartered Health Plan, Inc., Civil No. 2012 CA 008227 2 (D.C. 
Super Ct.).  The Rehabilitator will not voluntarily assume obligations contrary to the supervising 
Court’s Order or in violation of his statutory duties. 
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Please let us know when you would be available to discuss potential claims so that we can 
arrange a mutually convenient time to meet. 
 
Very truly yours, 

 
Charles T. Richardson 
 
cc: A. Scott Bolden, Reed Smith 
 William Martin, Martin & Gitner, PLLC 
 William P. White, Commissioner, c/o Thomas Glassic, General Counsel, DISB 
 Daniel Watkins, Special Deputy Rehabilitator 
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David Killalea 
Manatt, Phelps & Phillips, LLP 

Direct Dial: (202) 585-6555 
E-mail: DKillalea@manatt.com  

May 23, 2013 

Charles T. Richardson 
Faegre Baker Daniels LLP 
1050 K Street NW 
Suite 400 
Washington, DC 20001 

Re: 	D.C. Chartered Health Plan Claims Against the District of Columbia  

Dear Mr. Richardson: 

This is in response to your letter of April 19, 2013, concerning additional potential claims 
Chartered can assert against the District. 

As you no doubt can appreciate, DCHSI does not have access to Chartered's book and 
records and therefore has a limited ability to document the potential claims. Although that 
responsibility must fall on the Rehabilitator, DCHSI does its best to . That said, we are able to 
provide additional information that should be of great value in recovering all that is due to 
Chartered under the DHCF Contract. 

I. The claims for Retrospective Rate Adjustments are Understated 

A. Adverse Selection 

The Center for Medicaid and Medicaid Services ("CMS") has promulgated regulations 
that govern Medicaid contracts between managed care organizations and governmental entities. 
See 42 C.F.R. § 438 (mandating that the rates paid must be actuarially sound). The following 
factors have a direct bearing on the determination of the amounts due to Chartered because of the 
adverse selection experienced by Chartered during the term of its contract with DHCF. 

• Health Right effectively was forced out of the system by DHCF in May 2010. Chartered 
then was left as the only health plan that had a MedStar provider agreement; MedStar and 
United Healthcare were unable to reach terms on a provider agreement. This had two 
cost impacts on Chartered. First, the sickest members chose Chartered as their HMO so 
that they could have access to the Washington Hospital Center, Georgetown Hospital, 
National Rehabilitation Hospital and at MedStar's other ancillary/affiliated providers. 
Second, costs also increased disproportionately because MedStar is the most costly of the 
hospital providers. 

700 12th Street, NW., Suite 1100, Washington, District of Columbia 20005 Telephone: 202.585.6500 Fax: 202.585.6600 

Albany I Los Angeles I New York I Orange County I Palo Alto I Sacramento I San Francisco I Washington, D.C. 
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• Chronically sick members also disproportionately chose Chartered because Chartered had 
a much more extensive provider network than United Healthcare. 

• DHCF did not distribute the 774/775 population on a pro rata basis, and a significantly 
larger number of the 774/775 and HIV population chose Chartered over United 
HealthCare as their HMO. As such, Chartered ended up with a much higher-risk 
population than was accounted for in the rates. 

• The extremely high number of 774/775 and HIV members enrolled in Chartered not only 
drove up Chartered's pharmacy costs precipitously, but they also resulted in the 
significant escalation of nearly all of Chartered's medical cost line items. 

Given the above factors and the data developed and published by DHCF and Chartered, it 
is clear that Chartered had a significantly high number of 774/775, HIV and chronically sick 
members because Chartered was selected disproportionately by high-risk populations (adverse 
selection). Chartered's Medical Loss Ratio (MLR) thus was significantly higher than the MLR 
data used by the District's actuary, Mercer, in setting rates. As you know and set forth in the 
claim documentation submitted by Mr. Watkins, Mercer excluded the pharmacy costs for 
774/775. that Chartered's MLR cost numbers far exceeded the annual cost escalator assumptions 
applied by Mercer to develop the rate during the relevant contract years . The actuarial rates 
developed by Mercer and approved by DHCF also were unsound because the uniform rate given 
to both Chartered and United Healthcare ignored the MLR cost drivers for Chartered's much 
larger 774/775, HIV and chronically ill members. Although Chartered's MLR and the MLR cost 
drivers were significantly greater than United Healthcare's, DHCF paid both health plans the 
same rate. 

Based on Chartered's consistently higher MLR and the adverse selection, which was 
beyond Chartered's control, the actuarial rates should be recalculated for each contract year and 
the rate paid to Chartered be retrospectively adjusted. DCHSI suggests that the individuals with 
the best knowledge to support these facts are the management of Chartered, including James 
Christian, Frenchie Smith, James Paran Dale and Dr. Orr, as well as Chartered's external 
actuaries. 

B. 	Dental 

Chartered had the most extensive dental provider network of all the HMOs and as such a 
disproportionately higher number of members and their families chose Chartered as their health 
plan. The rates paid to dental providers were set by DHCF and even though DHCF later 
relinquished the right to renegotiate the mandated rate, Chartered could not lower the dental rate 
because of the Salazar court requirements. Also, because DHCF had previously published the 
mandated dental rate schedule, this caused the dental providers to refuse to renegotiate the major 
dental rates to a lower rate schedule. In essence, DHCF and the Salazar court tied Chartered's 
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hands on the dental rates paid to provider. The previous claim submitted for excess mandated 
dental services was through April 30, 2009. The higher rates, however, were not limited to that 
period and, as such, the DHCF court-mandated dental costs incurred by Chartered (including the 
costs to administer the dental program) above the rate granted by DHCF should be calculated 
and a retrospective claim filed to reimburse Chartered for the actual excess dental costs incurred 
from May 1, 2009 to April 30, 2013. 

DCHSI suggests that the individuals with the best knowledge to support these facts are 
James Christian, Frenchie Smith and Robert Watkins (Chartered's former C00). 

C. Additional Grounds  

The Rehabilitator has access to Chartered's financial claims data and Chartered's 
management personnel to compile the amount due from May 1, 2012 to April 30, 2013 for the 
benefits that were required to be provided under the DHCF Contract. The claim should not be 
limited to the period ending April 30, 2012. 

II. The Alliance Claim 

As previously stated, the Alliance Claim filed by the Rehabilitator understates the amount 
due to Chartered because it only covers the period of July 2010 to July 2011. Given the high 
level of chronic illness of the Alliance population and the fact that Chartered has the MLR and 
administrative costs for the Alliance program, the Rehabilitator should analyze the actual MLR 
incurred and compare it to the premium amount DHCF actually paid and submit a claim for the 
differential for the contract periods prior to July 2010 and after July 2011 to April 30, 2013. 

DCHSI suggests that the individuals with the best knowledge to support this claim are 
James Christian and Robert Watkins. 

III. The United Medical Center Mandated Cost Increases 

As previously stated, the rates paid by Chartered to United Medical Center ("UMC") 
were imposed by the District's Attorney General Peter Nickels and Council member David 
Catania and the data for this claim is readily available in Chartered's claims database and various 
analyses prepared by James Christian. Chartered was compelled to pay the increased rates, but 
also was free to pass those increased costs on to the District. As the documentation should be 
readily available to the Rehabilitator, the unpaid differential also can be readily calculated. This 
analysis should be done and the retrospective claim submitted for these mandated increased costs 
for the period March 18, 2008 to July 27, 2008 and for the contract period after July 2008. 

DCHSI suggests that the individuals with the best knowledge to support this claim are 
James Christian and Robert Watkins. 
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IV. Unpaid Medicaid Premiums Due to Chartered 

The amount for this claim was previously computed by Mr. Summete of Chartered (for 
members covered by Chartered for which no premiums were paid by DHCF) and an invoice was 
submitted to DHCF. The amount due for this claim and the supporting calculations should be 
readily available at Chartered. 

V. Premium Tax/Administrative Expenses 

The claim for these amounts can be readily computed by comparing the premium taxes 
and administrative expenses set forth in Chartered's financial statements to the amount included 
by Mercer within the actuarial rates for such expenses. The actual premium tax/administrative 
expenses were greater than what were reimbursed. Chartered has done an analysis showing that 
the premium tax was funded by a reduction by DHCF of the percentage allocated for 
administrative costs. As such, DHCF never properly funded the premium tax cost, but instead 
increased the administrative requirements beyond what was provided in the contract, while 
reducing the administrative cost percentage to cover the unfunded premium tax. This violated 
the contract, and the District should pay the appropriate allocation for both administrative 
expenses and the premium tax. This claim should be calculated for each of the last four contract 
years. 

DCHSI suggests that the individuals with the best knowledge to support this claim are 
Frenchie Smith and Chartered's finance staff, who should have the data on all the additional 
contractual requirements/conditions imposed on Chartered by DHCF that escalated Chartered's 
administrative costs above the administrative percentage allocated by Mercer. 

* * * 

As we sated on our April 11 letter, the interests of DCHSI and Chartered should be fully 
aligned concerning the collection of all amounts owed to Chartered by the District. We look 
forward to your response. 

Very truly you 

avid Killalea 
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David Killalea 

Manatt, Phelps & Phillips, LLP 
Direct Dial:  (202) 585-6555 

E-mail:  DKillalea@manatt.com 
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July 12, 2013 BY EMAIL 

 
Charles T. Richardson 
Faegre Baker Daniels LLP 
1050 K Street NW 
Suite 400 
Washington, DC  20001 
 
David K. Herzog 
Faegre Baker Daniels LLP 
300 N. Meridian Street, Suite 2700 
Indianapolis, Indiana 46204  

Re: D.C. Chartered Health Plan Fifth Status Report and Claims Against the 

District of Columbia 

Dear Charlie and David: 

On behalf of DCHSI, we write further to the parties’ prior correspondence of April 11, 
April 19 and May 23, 2013 concerning Chartered’s potential additional claims against the 
District, as well as the statements in the Fifth Status Report concerning the potential settlement 
of those claims.   

DCHSI previously explained that Chartered has additional claims to pursue against the 
District not included within the approximately $60 million (plus interest) claimed to date.  You 
have not substantively responded to our inquiries about the Rehabilitator’s consideration of such 
additional claims.  At a bare minimum, the Rehabilitator admits in the Fifth Status Report that 
the current claims cut off as of March 31, 2012; that leaves a minimum of one more full year of 
underpayments from the District to Chartered that are not included in the pending claims, in 
addition to the other underpayments discussed in our letters of April 11 and May 23.  As it 
stands, you have not revealed any information about what claims are being settled, what 
compromises are being made, and the basis for any compromises.  One question will be how the 
proposed compromise compares to the value recovered by United Healthcare on its similar 
claim, on which it evidently is recovering over 80%.  Given the nature of these disputes – as we 
have pointed out, the District, through the Rehabilitator, now controls Chartered and also is 
Chartered’s creditor, transparency is critically important.   

The Rehabilitator has a duty to all creditors and parties in interest, including DCHSI as 
the holder of any and all residual interest in Chartered, to recover the claim against the District to 
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the maximum extent reasonably practical.  The Rehabilitator acknowledged in his First Status 
Report his duty to “preserve any residual value for Chartered’s shareholder.”  That includes, at a 
minimum, asserting the full extent of the claims, vigorously pursuing the maximum recovery 
and, in the event of settlement, reaching the fullest possible settlement and not releasing claims 
that have not even been asserted.  Given DCHSI’s strong interest in having the fullest possible 
value on the claims recovered – which interest the Rehabilitator should share – DCHSI renews 
its request that the Rehabilitator respond substantively concerning its evaluation of the additional 
potential claims against the District.  DCHSI submits that it will be far more efficient and 
effective to exchange information voluntarily in advance than to have to do so in the context of 
litigation over the settlement once an approval motion is filed.  Among other things, such 
cooperation has the potential for reducing expensive litigation if the Rehabilitator in fact has 
acted prudently and in the best interests of Chartered’s creditors and parties in interest.    

We also note that reinsurance receivables or recoveries are listed as an asset.  It is 
possible that reinsurance remains available to Chartered, and we would appreciate your 
clarification as to whether all reinsurance claims are being pursued vigorously..   

 
Very truly yours, 
 
/s/ 
 
David Killalea 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 
 
DISTRICT OF COLUMBIA, 
Department of Insurance, Securities and 
Banking, 
 

Petitioner, 
 

v. 
 
D.C. CHARTERED HEALTH PLAN, INC., 
 

Respondent. 

 
 
 
 
Civil Action No. 2012-8227 
Judge Melvin R. Wright 
Next Event:  Status Hearing 
August 21, 2013 at 9:30 a.m. 

 
DCHSI’S REQUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rules 26 and 34 of the District of Columbia Superior Court Rules of Civil 

Procedure (“DCRCP”), D.C. Healthcare Systems, Inc. (“DCHSI”), by counsel, request that D.C. 

Chartered Health Plan, Inc. (“Chartered”) and its Rehabilitator produce the documents specified 

below, within thirty (30) days of service, to DCHSI’s counsel, David Killalea, 700 12th Street, 

N.W., Suite 1100, Washington, D.C. 20005.  The production of documents in response to these 

requests shall be in accordance with the Instructions and Definitions set forth below and District 

of Columbia Superior Court Rule of Civil Procedure 34. 

INSTRUCTIONS AND DEFINITIONS 

(a) “Chartered” means D.C. Chartered Health Plan, Inc., and shall include its current and 

former officers, directors, employees, agents, attorneys, consultants, experts, and other 

representatives.   

(b) “Claims” means any and all claims, demands and causes of action that Chartered has, 

may have, or had, whether asserted or unasserted, against the District of Columbia and/or its 

current and former officials relating to the District of Columbia Medicaid and/or Alliance 

programs and the DHCF Contract. 

(c) “CMS” means the Center for Medicaid and Medicare Services.  



 -2-  
 

(d) “DHCF Contract” means that Contract DCHC-2008-D-5052 between Chartered and 

the District of Columbia Office of Contracting and Procurement on behalf of the District of 

Columbia Department of Health Care Finance concerning the provision of healthcare services 

under the Medicaid program and the Alliance program that was in effect from on or about 

May 1, 2008 through April 30, 2013.   

(e) “Document” means all materials within the scope of DCRCP 34, including: all 

writings and recordings, including the originals and non-identical copies, whether different from 

the original by reason of any notation made on such copies or otherwise (including emails, 

correspondence, memoranda, notes, minutes, statistics, letters, contracts, reports, studies, 

statements, offers, notations of any conversations, graphic representations of any kind, 

electronic, magnetic or optical or electrical records of any kind, and any attachments to any of 

the above).   

(f) “Person” means any natural person and entity, and shall include any and all of such 

person’s principals, employees, agents, attorneys, consultants, and other representatives. 

(g) “Rehabilitator” means the Commissioner of the District of Columbia Department of 

Insurance, Securities and Banking, and any of his current or former deputies, employees, agents, 

attorneys, consultants, experts, or other representatives that have any connection to or 

involvement with Chartered’s rehabilitation proceeding, including Daniel Watkins and all 

attorneys, actuaries, accountants and others retained by him or on his behalf. 

(h) “Settlement Agreement” means the proposed Settlement Agreement and Release 

between Chartered and the District of Columbia, executed on July 22, 2013. 

DOCUMENT REQUESTS 

Document Request No. 1:  All documents referring, relating to or constituting 
communications between or among any of the Rehabilitator, Chartered, the Department of 
Health Care Finance and/or any other agent of the District of Columbia concerning the Claims 
and/or the Settlement Agreement, including all negotiations, offers and counteroffers concerning 
the Claims. 
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Document Request No. 2:  All documents that the Rehabilitator and/or Chartered 
reviewed in connection with its evaluation of the Claims, the negotiation of the Settlement 
Agreement, or its consideration of whether to enter into the Settlement Agreement, including 
reports or analyses by Towers Watson, actuaries, accountants and other professionals.   

Document Request No. 3:  All documents on which the Rehabilitator and/or Chartered 
relied in negotiating and/or determining to execute the Settlement Agreement, including reports 
or analyses by Towers Watson, actuaries, accountants and other professionals.   

Document Request No. 4:  All documents referring or relating to the value of the Claims.  

Document Request No. 5:  All documents referring or relating to any defense or other 
opposing position taken by the District of Columbia in connection with any Claim at any time.  

Document Request No. 6: All documents referring or relating to the decision to divide the 
proposed settlement payment between the $18 million “Part I” payment the $30 million “Part II” 
payment in the Settlement Agreement, including communications with CMS.  

Document Request No. 7:  A copy of the databases maintained by the District of 
Columbia and Chartered of disputed and undisputed provider claims from 2008 through 2013, 
whether for mental health claims, dental claims, pharmacy claims or otherwise, including 
encounter data, and any documents concerning reconciliation of provider billings and payments.   

Document Request No. 8:  Chartered’s provider contracts in effect from 2008 through 
2013.  

Document Request No. 9:  All documents relating to Mercer’s setting of reimbursement 
or payment rates relating to Chartered for each year from 2008 through 2013, including 
communications between or among any of Chartered, the District of Columbia, Mercer and 
CMS.   

Document Request No. 10:  All documents referring or relating to or constituting 
payment or rate negotiations with providers concerning Chartered from 2010 through 2013.  

Document Request No. 11:  Working papers supporting the premium deficiency reserve 
noted in Chartered’s financial reports as of March 31, 2013 and any documentation relating to 
subsequent changes to that reserve.  

Document Request No. 12:  Documents reflecting the District of Columbia’s analysis of 
disease acuity relating to Chartered from 2008 through 2013.   

Document Request No. 13: All documents relied on in preparing your responses to 
DCHSI’s Interrogatories to Chartered and the Rehabilitator.   
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Dated: August 8, 2013   _____________/s/_________________ 

David Killalea (DC Bar 418724) 
Manatt, Phelps & Phillips, LLP 
700 12th Street, NW, Suite 1100 
Washington, DC 20005-4075 
Tel. (202) 585-6500 
Fax. (202) 585-6600 
dkillalea@manatt.com 
 
J. Jonathan Schraub 
Sands Anderson PC 
1497 Chain Bridge Road, Suite 202 
McLean, VA 22101 
(703) 893-3600 
jjschraub@sandsanderson.com 
 
Counsel for DCHSI 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 8th day of August, 2013, a copy of the foregoing was served 
by email upon: 
 
Prashant K. Khetan, Esquire 
Troutman Sanders, LLP 
401 9th Street, NW, Suite 1000 
Washington, D.C. 20004 
(202) 274-2950 
prashant.khetan@troutmansanders.com 
 
David Herzog 
Faegre Baker Daniels LLP 
300 N. Meridian Street, Suite 2700 
Indianapolis, IN 46204-1750 
(317) 237-1240 
David.Herzog@faegrebd.com 
 
William P. White, Commissioner 
c/o Stephanie Schmelz, Senior Counsel, 
DISB, Office of the General Counsel 
810 First St., NE, Suite 701 
Washington, D.C. 20002 
stephanie.schmelz@dc.gov 
 
Daniel Watkins, Esquire 
Special Deputy to the Rehabilitator 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
danwatkins@sunflower.com 
 
Charles T. Richardson, Esquire 
Faegre Baker Daniels LLP 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
crichardson@faegrebd.com 
 
E. Louise R. Phillips 
Stephane J. Latour 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
louise.phillips@dc.gov 
stephane.latour@dc.gov 
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Stacy Anderson 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
stacy.anderson2@dc.gov 
 
Donna Murasky 
Deputy Solicitor General 
441 Fourth Street, N.W. 
Washington, D.C. 20001 
donna.murasky@dc.gov 
 
Courtesy Copies to: 
 
Jonathan J. Schraub, Esquire 
Sands Anderson PC 
1497 Chain Bridge Road, Suite 202 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 
 
DISTRICT OF COLUMBIA, 
Department of Insurance, Securities and 
Banking, 
 

Petitioner, 
 

v. 
 
D.C. CHARTERED HEALTH PLAN, INC., 
 

Respondent. 

 
 
 
 
Civil Action No. 2012-8227 
Judge Melvin R. Wright 
Next Event:  Status Hearing 
August 21, 2013 at 9:30 a.m. 

 
DCHSI’S INTERROGATORIES TO CHARTERED AND THE REHABILITATOR 

Pursuant to Rules 26 and 33 of the District of Columbia Superior Court Rules of Civil 

Procedure (“DCRCP”), D.C. Healthcare Systems, Inc. (“DCHSI”), by counsel, request that D.C. 

Chartered Health Plan, Inc. (“Chartered”) and its Rehabilitator respond under oath to the 

interrogatories specified below, within thirty (30) days of service, to DCHSI’s counsel, David 

Killalea, 700 12th Street, N.W., Suite 1100, Washington, D.C. 20005.  These Interrogatories shall 

be answered in accordance with the Instructions and Definitions set forth below and District of 

Columbia Superior Court Rule of Civil Procedure 33. 

INSTRUCTIONS AND DEFINITIONS 

(a) “Chartered” means D.C. Chartered Health Plan, Inc., and shall include its current and 

former officers, directors, employees, agents, attorneys, consultants, experts, and other 

representatives.   

(b) “Claim” means each claim, demand or cause of action that Chartered has, may have, 

or had, whether asserted or unasserted, against the District of Columbia and/or its current and 

former officials relating to the District of Columbia Medicaid and/or Alliance programs and/or 

the DHCF Contract. 

(c) “DHCF Contract” means that Contract DCHC-2008-D-5052 between Chartered and 

the District of Columbia Office of Contracting and Procurement on behalf of the District of 
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Columbia Department of Health Care Finance concerning the provision of healthcare services 

under the Medicaid program and the Alliance program that was in effect from on or about 

May 1, 2008 through April 30, 2013.   

(d) “Document” means all materials within the scope of DCRCP 34, including:  all 

writings and recordings, including the originals and non-identical copies, whether different from 

the original by reason of any notation made on such copies or otherwise (including emails, 

correspondence, memoranda, notes, minutes, statistics, letters, contracts, reports, studies, 

statements, offers, notations of any conversations, graphic representations of any kind, 

electronic, magnetic or optical or electrical records of any kind, and any attachments to any of 

the above).   

(e) “Person” means any natural person and entity, and shall include any and all of such 

person’s principals, employees, agents, attorneys, consultants, and other representatives. 

(f) “Rehabilitator” means the Commissioner of the District of Columbia Department of 

Insurance, Securities and Banking, and any of his current or former deputies, employees, agents, 

attorneys, consultants, experts, or other representatives that have any connection to or 

involvement with Chartered’s rehabilitation proceeding, including Daniel Watkins and all 

attorneys, actuaries, accountants and others retained by him or on his behalf. 

(g) “Settlement Agreement” means the proposed Settlement Agreement and Release 

between Chartered and the District of Columbia, executed on July 22, 2013. 

INTERROGATORIES 

Interrogatory No. 1:  Identify all persons who participated in any discussions or 
negotiations at any time concerning the resolution of the Claims.   

Interrogatory No. 2:  Identify the date and location of each in person or telephonic 
meeting at any time during which the Claims were discussed or negotiated with the District of 
Columbia and the participants at each such meeting. 

Interrogatory No. 3:  Identify each and every Claim that you believe Chartered may have 
against the District of Columbia, and the value of each such Claim.  
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Interrogatory No. 4:  Identify each and every Claim that you believe Chartered may have 
against the District of Columbia that you determined not to pursue by way of a formal demand 
for payment through the DCHF Contract process, and the value of each such Claim.  

Interrogatory No. 5:  Identify any Claim that you believe Chartered may have against the 
District of Columbia that you did not present or raise in any manner to the District of Columbia, 
and the value of each such Claim. 

Interrogatory No. 6:  Identify each and every Claim that you believe Chartered would be 
releasing under the Settlement Agreement if it becomes effective, and the value of each such 
Claim.  

Interrogatory No. 7:  With respect to each Claim identified in your answer to 
Interrogatory Nos. 3 through 6, identify all defenses that at any time were raised or brought to 
your attention by the District of Columbia, the date and manner you became aware of the 
defense, and the date and place of any discussions of such defense, including the persons 
involved. 

Interrogatory No. 8:  With respect to each defense identified in response to Interrogatory 
No. 7, identify each response you made to the District of Columbia countering or responding to 
any such proffered defense, any communications or assessments you made concerning such 
alleged defenses, and any further responses by the District of Columbia, including the date and 
place of the communications and the persons involved. 

Interrogatory No. 9:  Identify all actions you took in response to the letters from counsel 
to DCHSI dated April 11, 2013, May 23, 2013, and July 12, 2013, concerning Claims that 
neither Chartered nor the Rehabilitator had asserted against the District of Columbia.  

Interrogatory No. 10:  Identify each person who assisted in the preparation of your 
responses to these Interrogatories and to DCHSI’s Request for Production of Documents.   



 -4-  
 

Dated: August 8, 2013   _____________/s/_________________ 

David Killalea (DC Bar 418724) 
Manatt, Phelps & Phillips, LLP 
700 12th Street, NW, Suite 1100 
Washington, DC 20005-4075 
Tel. (202) 585-6500 
Fax. (202) 585-6600 
dkillalea@manatt.com 
 
J. Jonathan Schraub  
Sands Anderson PC 
1497 Chain Bridge Road, Suite 202 
McLean, VA 22101 
(703) 893-3600 
jjschraub@sandsanderson.com 

 
Counsel for DCHSI 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 8th day of August, 2013, a copy of the foregoing was served 
by email upon: 
 
Prashant K. Khetan, Esquire 
Troutman Sanders, LLP 
401 9th Street, NW, Suite 1000 
Washington, D.C. 20004 
(202) 274-2950 
prashant.khetan@troutmansanders.com 
 
David Herzog 
Faegre Baker Daniels LLP 
300 N. Meridian Street, Suite 2700 
Indianapolis, IN 46204-1750 
(317) 237-1240 
David.Herzog@faegrebd.com 
 
William P. White, Commissioner 
c/o Stephanie Schmelz, Senior Counsel, 
DISB, Office of the General Counsel 
810 First St., NE, Suite 701 
Washington, D.C. 20002 
stephanie.schmelz@dc.gov 
 
Daniel Watkins, Esquire 
Special Deputy to the Rehabilitator 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
danwatkins@sunflower.com 
 
Charles T. Richardson, Esquire 
Faegre Baker Daniels LLP 
1050 K Street NW, Suite 400 
Washington, D.C. 20001 
crichardson@faegrebd.com 
 
E. Louise R. Phillips 
Stephane J. Latour 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
louise.phillips@dc.gov 
stephane.latour@dc.gov 
 



 -6-  
 

Stacy Anderson 
Assistant Attorney General 
441 Fourth Street, N.W., 650N 
Washington, D.C. 20001 
stacy.anderson2@dc.gov 
 
Donna Murasky 
Deputy Solicitor General 
441 Fourth Street, N.W. 
Washington, D.C. 20001 
donna.murasky@dc.gov 
 
Courtesy Copies to: 
 
Jonathan J. Schraub, Esquire 
Sands Anderson PC 
1497 Chain Bridge Road, Suite 202 
McLean, VA 22101 
(703) 893-3600 
jjschraub@sandsanderson.com 
 
Joseph D. Edmondson, Jr. 
Foley & Lardner LLP 
3000 K Street, NW, Suite 600 
Washington, D.C. 20007 
jedmondson@foley.com 
 
 
 
 
 

 _______/s/___________ 
David Killalea 
Counsel to DCHSI 
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