SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION

DISTRICT OF COLUMBIA,
Department of Insurance, Securities and
Banking,

Petitioner, Civil Action No. 2012-8227
Judge Melvin R. Wright
V. Next Event: Status Hearing
August 21, 2013 at 9:30 a.m.
D.C. CHARTERED HEALTH PLAN, INC.,

Respondent.

D.C. HEALTHCARE SYSTEMS, INC.”S MEMORANDUM IN OPPOSITION TO
MOTION TO APPROVE SETTLEMENT AGREEMENT

DCHSI opposes the motion of the Commissioner of the District of Columbia Department
of Insurance, Securities and Banking (“DISB”), as Rehabilitator of D.C. Chartered Health Plan,
Inc. (“Chartered”), to approve a settlement agreement he negotiated on behalf of Chartered with
his colleagues at the District of Columbia Department of Health Care Finance (“DHCF”) and the
Attorney General’s office. The District has wrongfully withheld over $50 million, in addition to
the proposed $48 million settlement payment, that it was contractually obligated to pay to
Chartered based on actuarially sound rates applied to Chartered’s member population. The
District thereby caused the very capital depletion that permitted it to compel Chartered’s
rehabilitation. The proposed settlement agreement was negotiated among, and signed only by,
representatives of the District. The resulting collusive agreement should be rejected for two
independent reasons.

First, the Rehabilitator has not presented a factual basis for this Court to make the
required informed and independent evaluation of the reasonableness of the proposed settlement.
The proposed agreement would broadly release asserted and unasserted contract claims against
the District, even though (1) the extent of the District’s contractual liability depends on the extent

of Chartered’s liabilities to providers, as explained below and in the accompanying declaration of
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Drew A. Joyce (“Joyce Dec.”), and (2) Chartered’s final liability to providers is unknowable at
this time. The bar date for the assertion of provider claims is August 31, over one month after
the proposed agreement was signed and ten days after the Rehabilitator wants this Court to
approve the agreement. At this point, substantial provider claims remain unresolved, including a
disputed claim by Medstar for approximately $30 million. By operation of the DHCF Contract,
until Chartered’s liabilities to providers are known, the extent of the District’s liability to
Chartered cannot be known.

The Rehabilitator also has not identified the additional, unasserted debts the District owes
to Chartered that would be released under the proposed agreement. To permit a fair evaluation
of the proposal, the Rehabilitator would need to disclose what claims are being released, their
value, and whether there are any potential valid defenses. The Rehabilitator has proffered no
such information. Accordingly, it is a mystery why the Rehabilitator has endorsed a proposed
settlement agreement that would put Chartered’s providers, other creditors and the residuary
interest holder (DCHSI, Chartered’s sole shareholder) at unnecessary risk of loss.

Second, even without further information, some provisions of the proposed agreement on
their face are unreasonable and contrary to Chartered’s best interests. For example, the proposed
agreement provides that the bulk of the discounted payment would bypass Chartered’s estate
altogether and potentially be made to an unnamed third party of the District’s choosing. There is
no valid justification for allowing Chartered’s asset to bypass Chartered’s estate, but in any
event, the Rehabilitator further abdicated his duties by failing at least to require that such third
party recipient be creditworthy or that the District guarantee payment in the event of misconduct
by the third party. Further, the third party presumably would be compensated for its services
from the settlement proceeds, further bleeding Chartered’s resources.

As another example, the District and its past and present employees and officers would
benefit from a broad release of claims, yet the Rehabilitator has provided no analysis of what
rights Chartered is surrendering and their value. Further, while giving a broad release, the
Rehabilitator obtained from the District (i.e., itself) only a limited covenant not to sue Chartered
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(which does not extend to Chartered’s former employees and officers). These provisions are not
in the best interests of Chartered and its creditors; to the contrary, they appear to serve only the
District’s political and financial purposes, and are red flags of collusion.

This Court should require an especially searching and independent review in the
extraordinary circumstances present here, where the District negotiated its debt to Chartered, and
the scope of its own release, with itself. The District has every incentive to pay as little to
Chartered as it can get away with. The Rehabilitator, an agent of the District, plainly has
capitulated to the District’s interests. If the Rehabilitator were vigorously pursuing Chartered’s
interests, he would demand that the District pay its debt in full. As explained below and in the
Joyce Declaration, there is no reason to provide a discount on the District’s objective and easily
calculated debt. The District’s full satisfaction of its financial obligations would allow Chartered
to pay its creditors in full, and there likely would be surplus capital available for distribution to
DCHSI.!

DCHSI respectfully submits that the proposed settlement agreement should be rejected
outright. Alternatively, the decision concerning the proposed settlement should be deferred until
after the provider claims are resolved and DCHSI has time to obtain discovery and

approximately 60 days to analyze the data to calculate the District’s full debt to Chartered.

! In the meantime, the Rehabilitator is wasting Chartered’s money by pursuing expensive

litigation against DCHSI and its owner, Jeffrey Thompson, in a case pending before Judge Mott.
If the District pays its bills in full, the effect of the Rehabilitator’s litigation would be to recover
money (if any) from the defendants, only to repay that money to DCHSI as the return of
Chartered’s surplus capital to its shareholder. Of course, the Rehabilitator and his professionals
would be paid handsomely to produce this meaningless result. For that reason, the defendants
have filed a motion to stay the litigation before Judge Mott. Although that suit presents issues
that are separate and distinct from the rehabilitation proceeding, at this point, to preserve
Chartered’s rapidly dwindling assets, this Court would be well within its supervisory powers to
preclude the rehabilitator from spending further estate funds in pursuit of collateral litigation
until Chartered’s other accounts are resolved. Only then will it be known whether any further
pursuit of funds from the residuary beneficiary would be a totally useless exercise (as any
recovery would inure only to the direct benefit of the residuary itself — less the costs bled out by
the estate professionals in pursuing the useless action).
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l. FACTS
A. The DCHF Contract

From 1987 through April 2013, Chartered provided managed health care services to
needy District residents under the Medicaid and Alliance programs as an incumbent to the DHCF
Contract. Under the DHCF Contract, the District was required to pay Chartered at rates that
were actuarially sound. See DCHC-2007-R-5050 Solicitation, Contract and Award (“DHCF
Contract™) at Section B.3.% Services provided under the Medicaid portion of the contract are
paid 70% by the federal government (the Center for Medicaid and Medicare Services, or CMS)
and 30% by the District, and the District pays for 100% of the Alliance services. See
Rehabilitator’s Memorandum in Support of Approval of Proposed Settlement Agreement
(“Rehabilitator Mem.”) at 3.

Chartered built a network of healthcare providers to service the Medicaid and Alliance
populations. The DHCF Contract required the District to pay Chartered actuarially sound rates
applied across the member population. The rates must account for a number of factors relating
to Chartered’s prior medical loss experience and member population, and then are adjusted to
pay for Chartered’s administrative expenses (9.5% of the sum derived by applying the actuarial
rates), the District premium tax (2%), and a profit margin (2%), for a total surcharge of 13.5%.
See Joyce Dec. | 15.

Under the DCHF Contract, there are at least two circumstances where the District can
become obligated to pay additional compensation beyond the original contract sum. First,
notwithstanding the requirement that an actuary (here, Mercer) certify the rates as sound (DHCF
Contract at Section L.3.2.2.3), if the rates prove to have been unsound, then Chartered is entitled
to recover from the District the amount it would have been paid had the rates been actuarially
sound (i.e., the full sound rates plus the 13.5% surcharge, as well as interest). Joyce Dec. { 20;

Rehabilitator Retrospective Claim at 11. Second, even if the rates are sound when set, if the

% The DHCF contract is available in its entirety at
http://app.ocp.dc.gov/RUl/information/scf/solicitation_detail.asp?solicitation=DCHC-2007-R-5050.
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District subsequently changes the contract requirements so as to “cause an increase or decrease
in the cost of performance ..., an equitable adjustment shall be made.” DHCF Contract § B.3.1
(emphasis added). Chartered has experienced both circumstances; yet the proposed settlement

fails adequately to account for them.

B. The District Unilaterally Added Costly Services to the DCHF Contract and
Chartered Asserted an Initial Claim Pre-Rehabilitation

In 2010, the District unilaterally transferred approximately 23,000 people (the “774/775
Populations”) from the District’s Alliance program to Chartered’s Medicaid program as part of
the District’s early implementation of the federal Affordable Care Act.® Prior to that time, the
7741775 Populations received pharmacy benefits without Chartered’s involvement. Based on the
transfer of the 774/775 Populations, Chartered became responsible to provide pharmacy benefits
to 23,000 people, a significant cost increase, particularly given the prevalence of HIV/AIDs and
other chronic illnesses among that population. See Rehabilitator Retrospective Claim at 5. The
District, however, resisted Chartered’s demands that its reimbursement rates be adjusted,
retrospectively and prospectively, as required by the DHCF Contract. That problem was
compounded by the fact that, as the Director of DHCF subsequently admitted, “[DHCF]
leadership directed Mercer to set the MCO rates for the Alliance below the lowest level
considered actuarially sound.” (original emphasis). Wayne Turnage, Letter to Mayor Vincent
Gray, April 4, 2011 (Ex. 4). As such, prior to the transfer the Alliance rates had been set below
actuarially sound levels as a purposeful strategy by the District to balance its budget on the back
of Chartered and others. After the transfer, the District ultimately adjusted its Medicaid rates,
but did so only prospectively and even then in an amount that even the Rehabilitator has stated
was inadequate. See Rehabilitator Retrospective Claim at 11 (*Whether the rates certified and

set were actuarially sound for the Medicaid population, which included the 774 and 775

3 The 774 population consisted of childless adults who had incomes at or below 133% of

the federal poverty level. The 775 population consisted of childless adults who had incomes
between 133% and 200% of the federal poverty level. See Rector Report (EX. 2 hereto) at 2.
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populations after the District made a change in the Contract regarding populations covered, is
certainly doubtful and debatable”) (original emphasis). As a result of the District’s deliberate
underpayments, Chartered’s capital reserves, predictably, were depleted.

On November 30, 2011, Chartered filed a claim with the District to recover $25.8 million
for pharmacy-related losses incurred due to the 774/775 Population transfer (“Pharmacy Claim”).
That claim proceeded substantially through the administrative process. Chartered won a motion
in December 2012 compelling DHCF Director Turnage to testify, and with non-expert discovery
set to close on April 12, 2013, Chartered was building substantial leverage over DHCF. See
DCHSI Memorandum in Support of Motion to Compel Rehabilitator to Pursue Chartered Claim
(April 2, 2013) at 2. The Rehabilitator, although acknowledging that depositions were important
to Chartered’s claim, took no depositions and, as explained below, ultimately withdrew the

claim. See Consent Motion to Stay All Proceedings (March 18, 2012) at 1.

C. DISB Determined that the District Owed Chartered for the Increased
Pharmacy Costs and More

As of June 30, 2012, Chartered booked the Pharmacy Claim as a premium receivable
based on its conclusion that the DCHF Contract was retrospectively rated, meaning that
Chartered was entitled to recover retrospective premiums if DHCF changed the contract
requirements so as to increase Chartered’s costs. Thereafter, DISB hired an outside insurance
regulatory consulting firm, Rector & Associates, Inc. (“Rector”), to conduct a Limited Scope
Financial Examination to determine the appropriateness of Chartered’s accounting for that

premium receivable.

On November 27, 2012, DISB Commissioner White entered an administrative Order
officially adopting and entering as a final administrative decision Rector’s November 8, 2012
Report on Limited Scope Financial Examination of Chartered. EX. 2 hereto (Order and attached
Report). In the report, Rector concluded that Section B.3.1 of the contract “require[s] that if the

Contract is changed to add, delete or change services covered by DC Chartered, the DHCF must
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review the effect of the change and equitably adjust the capitation rate,” id. at 6 (emphasis
added), and as such, the DHCF Contract is retrospectively rated. Chartered thus was entitled to
“receive premium adjustments based on [its] loss experience relating to the Contract,” and the
adjustment “should take into account its entire loss experience to determine its final policy
premium, not just the loss experience resulting from the transfer of the 774 and 775 populations
from the Alliance Program to the [Medicaid] Program.” Id. at 4 (original emphasis), 9. In short,
the transfer of members from Alliance to Medicaid was a “change [that] created a liability for
DHCF and an asset (premium receivable) for DC Chartered.” Id. at 7.

In addition to a retrospective premium payment, Rector also concluded that the District
was required to adjust Chartered’s capitation rates prospectively to account for Chartered’s loss
experience following the transfer of the 774/775 Populations. The DHCF Contract requires “that
any changes to the capitation rate be actuarially sound,” defined in accordance with federal
standards. 1d. at 8 (rates must be set in accordance with generally accepted actuarial principles
and practices, be appropriate given the populations to be covered and services to be provided,
and be certified by a qualified actuary). If DHCF failed “to perform the required annual review,”
or its review “failed to establish actuarially sound rates,” then any “deficiency in the capitated
rates would be a liability for the DHCF and an asset (premium receivable) for DC Chartered.”
Id. at 8-9.

The DISB Commissioner adopted the Rector report and made it an official administrative
ruling. As such, there is no dispute that the DHCF Contract is retrospectively rated, and that the
transfer of the 774/775 Populations from Alliance to Medicaid constituted a change triggering
the right to retrospective compensation accounting for Chartered’s “entire loss experience” and
to an actuarially sound rate adjustment prospectively. By its terms, the DISB Commissioner’s
Order adopting the Report is final and appealable; there was no appeal. The District, however,
has never paid the retrospective premium adjustment, and its prospective rate adjustment was

inadequate.



D. The Rehabilitator’s Claims for Some of the District’s Debts

On January 4, 2013, the Rehabilitator filed a claim seeking $2.2 million for dental
benefits that DHCF had required Chartered to provide from January 2011 through November
2012, but for which the District, again, had not paid (“Dental Crown Claim”).

On February 21, 2013, the Rehabilitator filed two further claims. The first included the
Pharmacy Claim and additional losses stemming from District’s failure to pay retrospective
premiums due on account of the transfer of the 774/775 Population (“Retrospective Claim”),
totaling $51,287,369, plus interest, covering the period from August 1, 2010 through April 30,
2012. The Rehabilitator could have supplemented the procedurally-advanced Pharmacy Claim
or filed only the additional aspects as a new claim. Instead, he filed the entire Retrospective
Claim as a new claim and walked away from the Pharmacy Claim, resetting the procedural clock
on $26 million in claims.

The second February 21 claim stems from the District’s failure to establish actuarially
sound capitation rates for services Chartered provided under the Alliance program from July
2010 through July 2011 (“Alliance Claim”). The Rehabilitator determined that the District owes
Chartered $9,086,929 for the Alliance Claim.

The Rehabilitator has not disclosed his methodology for calculating the Medicaid
Retrospective Premium. Without disclosure of certain information DCHSI has sought in
discovery, there is no way to confirm whether these claims are appropriately calculated (putting
aside that the proposed settlement would, inappropriately, dramatically discount them). See

Joyce Dec. § 30.
E. Unasserted Claims Against the District Have Not Been Valued

After DCHSI was able to review the Rehabilitator’s claims, DCHSI noted that they did
not begin to capture the entirety of the District’s underpayments to Chartered. By letter dated
April 11, 2013, DCHSI brought to the Rehabilitator’s attention a number of additional respects in

which the District had underpaid Chartered. See Exhibit 3 hereto (including the full chain of
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correspondence). The proposed settlement agreement recites (at Recital K) that “Chartered has
been investigating and believes that it could file additional claims against DHCF, including
claims for what Chartered believes may be actuarially unsound rates during the last year of
Chartered’s contract with DHCF (May 2012 — April 2013).” The Rehabilitator has not
articulated the District’s additional debts or estimated their value.*

DCHSI’s expert, based on the available information, has been able to identify a variety of
respects in which (subject to review of the relevant documentation) the District has underpaid
Chartered in addition to the asserted claims. See generally Joyce Dec. {1 44. For example,

Mr. Joyce points out that the Medicaid Retrospective Claim is under-inclusive; the Dental Claim
fails to assert the required 13.5% surcharge; the Alliance Claim is too limited in time; the
discounts given are unwarranted because there is no credible defense to payment; and most
importantly, the Rehabilitator has not asserted any retrospective rating claim for the final year of
Chartered’s contract, which, depending on how unresolved provider claims ultimately are
resolved, could result in a very large debt owed from the District to Chartered. In total, in
addition to the $48 million settlement amount, Mr. Joyce concludes that the District may owe

Chartered more than an additional $50 million.
F. The Proposed Settlement Agreement

On July 22, 2013, the Rehabilitator and other representatives of the District executive
branch signed the proposed settlement agreement among themselves. The agreement would
release all of Chartered’s claims, asserted and unasserted, arising from the Medicaid and
Alliance programs (“Released Claims™). The Released Claims constitute “Chartered’s most

significant asset.” Rehabilitator Mem. at 2. The Rehabilitator’s proposed settlement would

4 The Rehabilitator states that the proposed “settlement consideration [$48 million]

constitutes roughly 60% of Chartered’s outside estimate of its actual damages, and
approximately 80% of Chartered’s estimated damages for its pending claims.” Rehabilitator
Mem. at 7. The Rehabilitator’s math is erroneous, because he fails to include interest due and
because, as stated, he has not valued the unasserted claims. Further, as stated, there is no basis
for any discount because the District has no legitimate defense to payment.
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heavily discount the pending claims, and would recover little to no value for the other unasserted
debts the District has refused to pay in violation of its contractual obligations.

The proposed settlement would release the District and “its current and former officers,
officials, and employees, of any and all claims ... that Chartered has asserted or could have
asserted ... relating to both the Medicaid and Alliance programs under any theory of liability.”
Proposed Settlement at 8-9 (emphasis added). In contrast to this broad release, the District
would provide Chartered only with a limited covenant not to sue Chartered (a covenant that does
not extend to Chartered’s “current and former officers, officials, and employees”) based on “any
legal or equitable theory that seeks recovery or indemnification from Chartered of amounts paid
to providers pursuant to [the proposed settlement].” Id. at 9.

The proposed agreement would resolve all Released Claims for $48 million, to be
distributed in two parts. First, $18 million (Part I) would be paid to Chartered upon Court
approval and approval by CMS (the Rehabilitator has not disclosed the likelihood or expected
timing of CMS’s approval). This $18 million would be distributed “in accordance with the Plan
of Reorganization to providers with undisputed Class 3 claims allowed by the Rehabilitator.” 1d.
at 5. Second, the remaining $30 million (Part 1) would bypass Chartered altogether, and instead
would be paid either (1) directly to Chartered’s providers with undisputed, allowed Class 3
claims or (2) if the Fiscal Year 2013 District Litigation Fund otherwise first would lapse, to an
unnamed third-party selected by the District, which would hold the funds and pay them to
providers, presumably charging an undisclosed fee out of the Part 11 settlement fund.> 1d.

By funding the bulk of the proposed (inadequate) settlement payment from the set-aside
litigation fund, the District avoids the need for D.C. Council approval. See D.C. Code § 47-
355.02 (“D.C. Anti-Deficiency Act” prohibiting District agencies from making unauthorized

expenditures). If Council approval were required, the DHCF or the mayor would have to explain

> The Rehabilitator suggests that the Court should rush to accept the proposed settlement

because the FY2013 litigation fund might lapse. The District, however, could resolve a portion
of Chartered’s long-pending claims from the 2013 fund and then, if it chose, seek to satisfy some
or all of its remaining obligations from the FY2014 litigation fund or other funds.
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that Chartered provided services and was entitled to payment, but that the District had
intentionally underpaid Chartered for years and thereby drove it into rehabilitation. That is a
message that would be entirely inconsistent with the mayor’s political messaging. Robert
McCartney, Why Give A Contract to a ‘Rotten Businessman’?, Washington Post, Mar. 3, 2013,
at C5 (quoting Mayor Gray spokesman Pedro Ribeiro as stating “Maybe [Jeffrey Thompson] was
just an awful, rotten businessman, and | think that’s pretty well established now....He ran

Chartered into the ground.”).

G. The Rehabilitator’s Efforts to Obtain Approval Without Scrutiny and
DCHSI’s Effort to Obtain Discovery and Ensure a Reasoned Evaluation

The Rehabilitator seeks expedited approval of the settlement agreement. DCHSI has
objected and asked to take focused discovery. To that end, on August 8, 2013, DCHSI served
written discovery requests on the Rehabilitator. (Ex. 5 hereto) Mr. Joyce’s declaration (Ex. 1 at,
e.g., 11 18-20) explains that significant aspects of the proposed settlement cannot be evaluated
without certain information that is (or when completed will be) readily available to Chartered
and the District, and that once he has that data, he will be able to analyze it and calculate the
District’s actual debt to Chartered in roughly 60 days.

1. ARGUMENT

A. The Settlement Agreement Should be Rejected Because It Can Not Be
Adequately Evaluated

Courts are given discretion in approving settlement agreements, but this discretion must
be exercised conscientiously. Prior to approving a settlement agreement, a court must make an
“informed and independent judgment as to whether a proposed compromise is fair and
equitable.” Protective Comm. for Indep. Stockholders of TMT Trailer Ferry Inc. v. Anderson,
390 U.S. 414, 424 (1968). Key to making an informed judgment is ensuring that there is a
sufficient factual basis underpinning the court’s evaluation of a proposed settlement. As the
Supreme Court has stated, “[t]here can be no informed and independent judgment as to whether a

proposed compromise is fair and equitable until the ... judge has apprised himself of all facts
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necessary for an intelligent and objective opinion of the probabilities of ultimate success should
the claim be litigated”). Id. at 424; see also In re: American Reserve Corp., 841 F.2d 159, 162
(7" Cir. 1987) (bankruptcy case; “[the judge] may not simply accept the trustee’s word that the
settlement is reasonable, nor may he merely ‘rubber-stamp’ the trustee’s proposal,” but instead
the judge “must apprise himself of all facts necessary to evaluate the settlement and make an
‘informed and independent judgment’ about the settlement” (citations omitted)).

Where there is an insufficient factual record for a reviewing court to make an informed
and independent judgment about a proposed settlement agreement, the proposed agreement
should not be approved. See TMT Trailer Ferry, 390 U.S. at 434 (holding it was “error to
affirm” proposed settlement agreement where factual basis underlying trial court’s approval was
deficient); American Reserve Corp., 841 F.2d at 163 (reversing and remanding lower court
approval of settlement agreement because approving court lacked evidence sufficient to make an
independent judgment). Here, the Rehabilitator and the District control the information, but have
provided no factual basis to permit the Court to make an “informed and independent judgment.”

First, significant information required to evaluate the proposed settlement does not yet
exist. The proposed settlement would broadly release Chartered’s asserted and unasserted claims
against the District arising from the Medicaid and Alliance programs. The full value of that
release cannot be known until after the Bar Date has passed and the filed provider claims have
been evaluated and resolved. That is, the District’s final debt to Chartered cannot be determined
until Chartered’s obligations to providers are determined, and those will not be known at least
until (1) the August 31, 2013 bar date has passed, (2) all claims are evaluated and reduced to
exclude such common billing problems as double billings, use of wrong billing codes, and the
like, and (3) disputed claims are resolved. E.g., Joyce Dec. { 18, 20, 30.

At that point, however, the full extent of the retrospective rating adjustments to which
Chartered is contractually entitled will be objectively calculable as a matter of straightforward

arithmetic. See id. at 20, 28. Rather than wait for this information, the Rehabilitator asks this
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Court to approve the settlement of an unknown amount of claims for well less than even the
known amount of the District’s debt, an unreasonable result from a collusive negotiation.

Second, there is no information to justify any discount, let alone a substantial discount,
from the known amount of the District’s debt (even without accounting for the Rehabilitator’s
failure to recover the District’s other debts to Chartered). Citing only the proposed agreement
itself, the Rehabilitator asserts that “a probable recovery, when viewed through the lens of the
risks and costs of protracted litigation, plainly brings this Settlement Agreement squarely within
the range of which is fair, reasonable and adequate.” Rehabilitator Mem. at 11; see also id. (“as
evidenced by the Agreement itself, both parties recognize substantial risks of proceeding with the
litigation, and substantial costs, in terms of both time and money, in doing s0”). Reciting the
truism that litigation requires time and money does not provide a basis for independently
evaluating the proposed settlement. As the Supreme Court has made clear, “[l]itigation and
delay are always the alternative to settlement, and whether that alternative is worth pursuing
depends upon a reasoned judgment as to the probable outcome of that litigation.” TMT Trailer
Ferry, 390 U.S. at 434. Moreover, the Rehabilitator has not identified a single defense to
payment, and none is apparent. See Joyce Dec. at {{ 25-26 (discussing the District’s
administrative order holding that the DHCF Contract is retrospectively rated).

Third, the Rehabilitator concedes that the claims he has asserted are not comprehensive
of the District’s debts to Chartered. See Rehabilitator Mem. at 6—7; Proposed Agreement Recital
K. Yet, the Rehabilitator has provided no information to assess the nature or value of the
unasserted claims. Indeed, he again merely asserts that these other potential claims were
“considered” and that Chartered was “investigating” them. Rehabilitator Mem. at 3-4. For its
part, DCHSI has estimated that the District owes Chartered at least $50 million beyond the
proposed $48 million settlement payment as a matter of objective math. See Joyce Dec. | 44.
DCHSI lacks all the information necessary to make a final calculation, but all that information is
(or, once it exists, will be) in the possession of Chartered or the District. There is no justification
for underpaying providers simply because the Rehabilitator has determined not to pursue
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recovery of all of the District’s indebtedness. The Rehabilitator’s mere statement that these
other underpayments were “considered” and “factor” into the proposed consideration is an
entirely inadequate basis on which to ask this Court to approve an agreement that would put
providers (and DCHSI) at risk and terminate Chartered’s valuable rights to payment. The
Rehabilitator abdicated his duties to Chartered in signing the proposed agreement.

B. The Settlement Agreement is Not Fair, Adequate and Reasonable

Despite the lack of critical information necessary to support a meaningful, independent
and informed review of the terms of the settlement agreement — some of which the Rehabilitator
has chosen not to disclose and some of which does not yet exist — several provisions in the
proposed agreement, on their face, are unreasonable and contrary to Chartered’s best interests.
In the class action and bankruptcy contexts, courts have required a showing that a settlement is
“fair, adequate and reasonable.” Meijer, Inc. v. Warner Chilcott Holdings Co. Ill, Ltd., 565 F.
Supp.2d 49, 54 (D.D.C. 2008); Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977) (“In
determining whether to approve a proposed settlement, the cardinal rule is that the District Court
must find that the settlement is fair, adequate and reasonable and is not the product of collusion
between the parties.”); In re Copperfield Invs., LLC, 401 B.R. 87, 91 (E.D.N.Y. 2009). To meet
this standard, the proposed settlement must be both substantively and procedurally fair. See
D’Amato v. Deutsche Bank, 236 F.3d 78, 85 (2nd Cir. 2001). The proposed settlement agreement
IS neither.

1. The Proposed Agreement Lacks Substantive Fairness
In evaluating whether a proposed settlement is substantively fair, courts in the class

action and bankruptcy contexts generally look to the following factors:

e The likelihood of success compared to the present and future benefits offered by the
settlement;

e The prospect of complex and protracted litigation if the settlement is not approved;
and

e The terms of the settlement in relation to the strength of the plaintiff’s case.
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See Copperfield Invs., 401 B.R. at 92; In re Vitamins Antitrust Litig. 305 F. Supp. 2d 100, 104
(D.D.C. 2004); Thomas v. Albright, 139 F.3d 227, 231 (D.C. Cir. 1998). Additionally, in the
analogous bankruptcy context, a proposed settlement must be determined to be in the best
interests of the estate. See, e.g., In re Doctor’s Hosp. of Hyde Park, Inc., 474 F.3d 421, 426 (7th
Cir. 2007). Applying these factors, the proposed settlement agreement is not substantively fair.

Chartered has a significant likelihood of success on the merits of its claims against the
District if litigated. There simply could be no credible defense to Chartered’s retrospective
rating claims given the District’s prior determination that the DHCF Contract is retrospectively
rated and the right to retrospective payment was triggered. See Joyce Dec. {1 25-26; DISB
Order and Rector Report (Ex. 2 hereto) at 4. Whether the Retrospective Claim was calculated
properly should be confirmed with the as-yet undisclosed proper documentation. Whatever the
final value of the current approximately $64 million claim (including interest), that sum excludes
tens of millions of dollars in other underpayments that can only be calculated with certainty with
additional information, some of which the Rehabilitator and the District possess, some of which
does not yet exist. Yet, the Rehabilitator effectively achieved no value in the proposed
settlement.

When weighed against the strength of Chartered’s claims against the District, the benefits
offered by the settlement are difficult to ascertain. It is unclear, and the Rehabilitator has
provided no insight into, why settling claims with a minimum admitted value of $64 million for
$48 million is more advantageous for Chartered than pursuing litigation, given the lack of
defenses to the claimed amount. Of course, when the valuable additional claims that have not
yet been pursued are included, pursing litigation plainly is in Chartered’s best interests. In any
event, the administrative process for claims determination of which the District complains is a
process of the District’s own creation and is required by the DHCF Contract. The Rehabilitator
cannot justify an unreasonably discounted settlement on the ground that the delay occasioned by

pursuing the contract’s dispute resolution provisions would be unreasonable, particularly when
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he opted to withdraw the advanced Pharmacy Claim that could have produced a near-term
benefit to Chartered.

As to delay, and the Rehabilitator’s contention that litigation would be “measured in
years, not months” (Rehabilitator Mem. at 7), the District could mitigate this problem of its own
orchestration by making a good faith down payment on its debt to fund an initial, partial payment
to providers. In any event, a concern about some delay, by itself, cannot justify an unreasonable
settlement that is not in the best interests of Chartered, the providers, other creditors and DCHSI.

In addition to failing to recover payments due, the proposed agreement also contains
several provisions that are unnecessarily harmful to Chartered. For example, the two-part
payment scheme has most of Chartered’s settlement compensation bypass Chartered altogether,
and has the potential to reduce the settlement consideration through unnecessary transaction
costs due to the involvement of an unnamed third party. See Proposed Settlement at 5.
Moreover, the proposed agreement provides no guarantee that the money paid to the third party
is safe or guaranteed.

As another example, Chartered would be responsible to pay interest to providers out of its
own funds, but the Rehabilitator failed to secure the interest — indeed, all the principal — the
District owes Chartered. See id. at 6. The Rehabilitator has proffered no justification for this
injurious and one-sided provision, which flies in the face of the underlying precept of the DHCF
Contract that Chartered is to be paid the provider costs plus 13.5%, not a portion of the provider
costs. This is particularly egregious since it was the District’s failure to pay, not any conduct of
Chartered, that gave rise to the provider’s interest claims.

Finally, the proposed agreement provides non-parallel releases and covenants giving the
District (and its past and present employees and officers) far broader protection than Chartered
(and its past and present employees and officers). Chartered would release the District from
asserted claims and “any and all claims, demands suits and causes of action that Chartered ...
could have asserted against the District ... related to both the Medicaid and Alliance programs.”
Proposed Settlement at 8-9. In contrast to Chartered’s broad release of the District, the District
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would provide only a covenant not to sue Chartered limited to “any legal or equitable theory that
seeks recovery or indemnification from Chartered of amounts paid to providers by the District
under [the proposed settlement].” Id. at 9. The agreement arguably would leave Chartered
exposed to future suits from the District stemming from Chartered’s services and involvement in
the Medicaid and Alliance programs, but would forever release Chartered’s ability to collect
amounts the District owes, even if the Rehabilitator has not pursued collection of those amounts.
This is not in Chartered’s best interests, but again serves the District’s purposes, which is hardly
surprising given that the District negotiated the agreement with itself.

2. The Proposed Agreement Also Lacks Procedural Fairness

In determining whether a proposed settlement agreement is procedurally fair, a court
“must pay close attention to the negotiating process, to ensure that the settlement resulted from
arm’s-length negotiations” and was not collusive. D’Amato, 236 F.3d at 85; Thomas v. Albright,
139 F.3d 227, 231-33(D.C. Cir. 1998). Factors that courts evaluate to “ascertain that the
settlement was reached as a result of good-faith bargaining at arm’s length” include the posture
of the case at the time settlement is proposed and the circumstances surrounding the negotiations.
See In re Montgomery Cnty. Real Estate Antitrust Litig., 83 F.R.D. 305, 315 (D. Md. 1979).
Despite the Rehabilitator’s strenuous assertions otherwise, the proposed settlement agreement
was not the product of arm’s-length negotiations.

A review of the agreement’s signature pages makes the point potently: all signatories are
members of the executive branch of the District of Columbia government, all reporting to the
mayor. Thus, the District reached this agreement with itself. Moreover, it did so at an early
stage of the proceedings, and the District avoided having to produce DHCF Director Turnage for
deposition even though Chartered previously had won a motion to compel his deposition. With
these undisputed facts, this Court cannot accept the Rehabilitator’s effort to explain away the
“red flags” surrounding the settlement with the mere assertion that the negotiations were “hard-

fought.” Rehabilitator Mem. at 9-11. It is hardly surprising that the result of this negotiation
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process was a proposed agreement that wholly serves the purposes of the District of Columbia,
but greatly disserves Chartered, the providers, other creditors, and DCHSI.
I11.  Conclusion

The motion to approve the proposed settlement agreement should be rejected outright
because (1) there is an insufficient factual basis for this Court to make an independent and
informed evaluation of the agreement and (2) the proposed agreement is not fair, reasonable and
adequate. Alternatively, decision concerning the proposed settlement should be deferred until
after the provider claims are resolved, DCHSI obtains discovery concerning the resolved claims
and other necessary information, and DCHSI has approximately 60 days to analyze the discovery

to calculate the District’s full debt to Chartered.
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Briefing Schedule and for Order Approving the Settlement Agreement Between D.C. Chartered
Health Plan, Inc. and the District of Columbia, and Party-in-Interest D.C. Healthcare Systems,
Inc.’s (“DCHSI”) Opposition thereto. The Court having considered the arguments of the parties

hereby orders that:

1. Because there is an insufficient factual basis for this Court to make an independent
and informed evaluation of the proposed settlement agreement, and the proposed
agreement is not fair, reasonable and adequate, the Rehabilitator’s Motion for Order
Approving the Settlement Agreement Between D.C. Chartered Health Plan, Inc. and
the District of Columbia is DENIED.
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Judge Melvin R. Wright
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
DISTRICT OF COLUMBIA,
Department of Insurance, Securities and
Banking, '
Petitioner, Civil Action No.: 2012-8227
V. Judge Melvin R. Wright

DC CHARTERED HEALTH PLAN, INC,,

Respondent.

DECLARATION OF DREW A. JOYCE IN SUPPORT OF D.C. HEALTHCARE SYSTEMS,
INC.’S OPPOSITION TO PROPOSED SETTLEMENT

The undersigned, Drew Joyce, provide this declaration in this matter, and states as

follows:

1. My name is Drew Joyce and the facts set forth below are true based on my

personal knowledge and the facts | have been provided.

2. As explained in detail below, | have examined the proposed settlement
agreement between the District of Columbia insurance commissioner (Rehabilitator), on behalf
of D.C. Chartered Health Plan (Chartered), and the District of Columbia concerning the District's
debt to Chartered under Chartered’s contract with the D.C. Department of Health Care Finance
(DHCF, and DHCF Contract). In my opinion based on my decades of experience with HMO
operations, finance, contracts and insurance contracts generally, and my evaluation of
Chartered’s business, the DHCF Contract and the facts available to me, the proposed
agreement is unreasonable for a number of reasons, but most importantly because it would pay
Chartered dramatically less than the objectively determinable amount to which Chartered is
entitled under the DHCF Contract. The settlement for $48 million does not account for
Chartered’s contractual right to recover an even greater amount, over $50 million, in additional
underpayments, some portion of which already has been asserted by the Rehabilitator and
unreasonably compromised, and the majority of which the Rehabilitator apparently has not

claimed.



3. BACKGROUND AND EXPERIENCE

4, | am and since June 2012 have been a Managing Director of HMO Affiliates, Inc.,
which is a national special projects healthcare consulting firm intensively focused on Managed
Care Organizations. | have 30 years of experience with Health Insurance, HMOs, Medicaid,
and rating structures including retrospectively rated contracts. My resume is attached hereto as
Exhibit A. | graduated from Wake Forest University in 1974 with a degree in Biology, and
obtained my MBA from the University of North Carolina, Chapel Hill in 1982. Since 1982, | have
worked in the health insurance industry in a series of positions including CEO, CFO, COO and
National CFO of one of the largest HMOs. | have a broad understanding of the health insurance

industry.

5. | have held officer level insurance and HMO positions over the last 20 years with

responsibility for operations, underwriting, rating, contracting and financial reporting.

8. | have served as Chief Executive Officer (CEO), Chief Financial Officer (CFO),
and Chief Operating Officer COO of Medicaid contracting Health plans.

7. | most recently served as the National CFO for the Medicaid line of business for a

major multistate MCO.
DISCUSSION AND OPINIONS

8. In the course of preparing this report and opinion, | have reviewed and relied on

the documents attached hereto as Exhibit B.

9. | rely on the facts stated herein based on my review of the above documents, the

support of my staff and, where noted, facts provided by counsel.

10. Chartered operated as a District of Columbia HMO until April 30, 2013.
Chartered is in Rehabilitation under the supervision and control of the Department of Insurance,
Securities and Banking (the Rehabilitator). The entire business of Chartered consisted only of
contracts with the District of Columbia Department of Healthcare Finance (DHCF) by which, in
return for insurance premiums paid to Chartered, Chartered arranged for and managed the
provision of healthcare services to Iow-income residents of the District of Columbia under both
the Medicaid program and the Alliance program. This report addresses issues arising under the
DHCF Contract with Chartered that was in effect from May 1, 2008 to April 30, 2013.



11. The Rehabilitator proposes to settle all amounts due to Chartered from DHCF for
the sum of $48 Million, which the Rehabilitator argues is 80% of the total of claims asserted to

date and 60% of all possible claims.

12. The proposed settiement requires Chartered to release DHCF from any further

liability for amounts owed to Chartered.

13. | am advised that providers have until August 31, 2013 to assert payment claims
against Chartered in relation to services provided under the DHCF Contract. | further am
advised that some provider claims are in dispute, including that Medstar is in arbitration with
Chartered over Medstar's claim for approximately $30 million it contends are due for services

provided in relation to the DHCF Contract.

14. The Rehabilitator is effectively shutting down and liquidating Chartered’s
operations and accounts. Chartered is no longer operating as an HMO and it is not providing
services under "a contract with DHCF. In this circumstance and under the facts here, what
Chartered is owed, for the most part, can be objectively determined as a matter of math.
Chartered was entitled to be paid by the District under the DHCF contract at predetermined
actuarially sound rates. [DHCF Contract L.3.2.2.3]

15. Actuarially sound rates are rates that an actuary (here, Mercer) would certify as
adequate to pay for services rendered in a given year based on guidance in 42 CFR and
standard actuarial practice. To be sound, under the applicable DHCF contract, the rates must
be designed to pay Chartered 100% of what Chartered is expected to pay providers plus
approximately 13.5% - 9.5% to cover Chartered’s administrative costs, 2% to fund a premium
tax, and 2% for profit (or what is sometimes referred to as cost of capital), as described in

Mercer's rate setting reports.

16. Under the DHCF Contract (and under Medicaid regulations), Chartered was
entitled to have its reimbursement rates adjusted prospectively every 12 months. If its medical
loss experience in a given year was worse than anticipated that experience would be included in
rate setting for the following year. Indeed, Mercer was obligated to certify that the rates were
sound for both the Alliance and Medicaid programs. [DHCF Contract B.3.3]

17. In addition, if the District imposed additional or changed conditions on Chartered
that increased Chartered’s costs of providing services during a year, Chartered was entitled to a
retrospective premium rating adjustment to account for its entire loss experience under the

contract. The DC Insurance Commissioner specifically found that the Chartered/DHCF Contract



is a retrospectively rated contract. The DC Insurance Commissioner signed a November 27,
2012 order finding that the DHCF Contract is retrospectively rated and that certain events
described below triggered the DHCF’s obligation to pay Chartered a retrospectively-rated
premium adjustment for the period August 1, 2010 through April 30, 2012, as well as to set

higher, actuarially sound rates going forward.

18. In relation to the $51 million claim the Rehabilitator asserted on February 21,
2013, | initially sought to confirm the claim amount by calculating the full amount due to
Chartered by the District for retrospective rate adjustments for the period covered by the claim.
However, information relevant to that calculation is unavailable to me, it was not attached to the
claim itself, so | could not do so. Some of that information should be in the possession of
Chartered, the Rehabilitator and/or the District. Other of the information does not yet exist

because it is apparent that certain amounts claimed by providers have not yet been resolved.

19. Even from the limited information available to us, however, it is clear that the
proposed settlement agreement would relieve the District from significant and certain
retrospective premium adjustments, both reflected in the asserted claims and not yet asserted,
that the District owes to Chartered. The District's debt can be objectively determined with the
relevant information as a matter of simple math. The proposed settlement for $48 million would
relieve the District from a debt that | assess as in excess of $50 million in addition to the amount
that would be paid under the settlement, as discussed below. Because | do not have the
information to determine the precise amount, it is possible the District's debt could be higher.
The District is benefiting from this discount without having any apparent defense to payment
given the undisputed retrospectively rated nature of the DHCF Contract and a number of rating

deficiencies.

20. In relation to DHCF’s debt under the retrospective rating agreement, most of the
District's debt to Chartered could be determined objectively if the Rehabilitator were to provide
access to Chartered's final expense information data listing the final, undisputed provider
billings, and possibly certain other information. From that data, it is a simple matter of math to
determine the retrospective premium payments that Chartered is due. Under industry standard
retrospective rating expectations, this would be accomplished arithmetically by summing the
resolved provider claims and other expenses under the contract and additional sums to which
Chartered is entitled under the contract (13.5% for Admin, Tax and Profit). In this case, interest
payments to Chartered also should be considered expenses and thus are reimbursable by the

DHCF. Chartered possesses the necessary information as to final, undisputed provider claims,



but we are advised that other provider claims remain open and that providers have until August
31, 2013 to file additional claims against Chartered. We also understand that some provider
claims are disputed, including Medstar's $30 million claim. In this circumstance, it is a
substantial departure from industry standard practice and premature for Chartered to release
the District from all payment obligations to Chartered before those obligations can even be
calculated, which is precisely what the proposed settlement agreement would do. As currently
structured, this settlement would not even fully pay the objectively determinable minimum
amount the District owes to Chartered based on already asserted claims, and as stated,
significant debts have not even been claimed yet. In contrast, it would be consistent with
industry standard practice if the Rehabilitator and the District reached an interim retrospective
rate agreement, to allow current undisputed claims to be paid without delay, leaving final

adjustment of undisputed claims for a later date.

21. The Rehabilitator’s claim against the Alliance program for the period July 2010
to July 2011 is based on a straightforward calculation. [February 21, 2013, Claim under DCHC-
2008-D-5-52]. It asserts that the rates paid were below the range of actuarially sound rates
calculated in accordance with the contract. The claim for approximately $9.1 million seems well
supported by the material provided with it. The claim seeks payment of the rate differential
times the known enrollment for the period. At this point it is unclear whether DHCF contests the
Rehabilitator's claim and if so on what basis. If this claim were to be paid in full it would bring
revenue for the specific period for this one service up to the lowest possible actuarially sound
rate (which would not impact the other unsound rates paid for other services and other periods).
While the settlement does not ascribe specific payments to the various claims, this claim states
the objectively calculated extent of the DHCF’s debt to Chartered, and there is no basis for

discounting it.

22. The Dental claim for period January 2011 to November 2012 is based on an
equally straightforward calculation (January 4, 2013, Dental Crown Claim). Dental Crowns were
added as a new benefit without increasing the payment rate. Another $2.2 million is due to
Chartered because this change was imposed on Chartered without compensation. Again, there
is no basis for discounting this claim. In faét, the claim asserted is too low in that the
Rehabilitator failed to include a 13.5% upward adjustment to which Chartered is entitled for

administrative expenses, premium taxes and profit.

23. In my opinion, the proposed settlement agreement is unreasonable and outside

industry norms for the following four reasons.



1. The Settlement Is Unreasonable Because There Is No Basis For Discounting

The District's Debt To Chartered for Asserted Retrospective Premium Claims
24. The District of Columbia, Division of Insurance, Securities and Banking,
commissioned a study to determine if the contract between Chartered and DHCF is
retrospectively rated. The Commissioner reached his conciusion that the contract is
retrospectively rated in a November 27, 2012 order adopting a Report of Limited Scope

Examination.

25. The last paragraph on Page 8 of the report states, “Based on this analysis, we
believe it is appropriate to consider the Contract to be a retrospectively rated contract due to the
DHCF’s required annual review of capitation rates in accordance with Sections B.3.2 and B.3.3.
We note that if the DHCF failed to perform the required annual review or, alternatively,
performed the review and failed to establish actuarially sound rates, the amount of the
deficiency in the capitated rates would be a liability for the DHCF and an asset (premium
receivable) for DC Chartered.”

26. Given this order and decision by the head of the District’s insurance department
and the District's authorship of the Medicaid/Alliance contract, there should be no dispute

related to the fact that the DHCF Contract is subject to retrospective premium liability by DHCF.

27. Reconciliation of retrospectively rated contracts is an activity performed in the
normal course of business in the insurance industry. These processes are routine and proceed
smoothly driven by the calculation of the reconciling amount due (or credit in the event of
favorablei medical experience). The obligations are clear and protracted litigation around the
reconciled settlement is unusual. When litigation occurs, in my experience, there is some delay
but where the contract is determined to be retrospectively rated, the outcome is seldom in
doubt.

28. The calculation is simple. Assuming, for purposes of this point only, that the
pending unpaid bills (Claims) are undisputed, the unpaid bills represent objectively
determined debts of the District under the DHCF Contract, not debatable subjective
assertions. This is because the “bills” are (and should be) based on the sum of costs generated
under the contract plus the additions for Admin, Taxes and Profit used in the initial prospective
rating, plus interest. Simply stated, retrospective rating is the application of the rating formula to
known cost exposure, whereas prospective rating is based on actuarial estimates of projected
costs. In the simplest terms, prospective rating seeks to project the health care bills the HMO

will need to pay, with the addition of admin, taxes and profit. Retrospective rating sums actual
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provider bills and then adds the admin, taxes and profit, as well as interest. The medical
expense in this formula is the reconciled liability to providers. The entire amount is either paid
or obligated for payment to healthcare providers. No information has been provided to show
that there should be a discount of this arithmetic formula. (DCHF contract B.3.1)
2. The Settlement Is Unreasonable Because the Rehabilitator has not and
cannot at this Date Calculate the Total Amount Chartered Should be Paid In
Connection with the Asserted $51 million retrospective premium claim.
29. Under the industry standard expectation for retrospective rating, Chartered is
entitled to a payment that will make it whole for 100% of the provider bills paid under the
contract, plus the 13.5% administrative/tax/profit increase to which it is entitied under the

contract, plus interest.

30. It is unclear whether the Rehabilitator applied the correct methodology to the
calculation of the 2/21/2013 claims for Medicaid retrospective premiums because he has not
disclosed sufficient information. The sources and dates for the data are not attached to the
claim filing, but it appears to be calculated on undiscounted medical services costs under the
contact. This calculation was then compared to imputed medical services costs embedded in
the original prospective rating. That calculation excludes outstanding hospital payment disputes
and any disputes or resubmitted claims still unresolved. As such, this calculation understates
the District's indebtedness to Chartered because it captured only a portion of the expenses
under this contract for the time period covered by the claim. Until complete loss experience

information for the relevant period is provided, the calculation cannot be completed or verified.

31. This calculation is straightforward arithmetic once the claim experience is known.
Industry practice would call for an interim reconciliation if early reimbursement were a goal with
final reconciliation at a later date when all or substantially all information is known.

3. Chartered Should Not Discount Other claims in the Absence of Meritorious
Defenses to Payment, Which Do Not Appear Here

32. As explained above in paragraph 22, the Dental claim, as filed, was calculated
properly and accurately states the amount the District owes to Chartered for the time period of
the claim. There is no justification for discounting it. In fact, it appears that the claim is

understated by the allowance for admin., taxes and profit — 13.5% -- and interest.

33. Similarly, the Alliance retrospective claim discussed in paragraph 21 was

properly calculated and there is no basis for discounting it either.



34. It was unreasonable, and contrary to best practices in the industry, for the
Rehabilitator to accept substantial discounts of these claims.
4. The Proposed Settlement is Unreasonable Because It Fails to Account for
Debts of the District that the Rehabilitator Has Not Formally Asserted
35. As discussed above, the Rehabilitator has asserted three specifically limited
claims. Beyond those, however, there are significant additional deficiencies in the District’s
payments to Chartered that the Rehabilitator has not asserted, and he has not negotiated for

their payment in the proposed settlement agreement.

36. The $9 million Alliance claim discussed above is limited to the period July 2010
through July 2011. [February 21, 2013, Claim under DCHC-2008-D-5-52] This claim
appropriately contends that the District set rates at a level that were not actuarially sound. This
claim is supported by the admissions of impropriety on the part of DHCF as reflected in DHCF
Director Wayne Turnage'’s letter to Mayor Gray dated April 4, 2011 and his presentation to the
DC Council on June 24, 2011. There, the DHCF admitted that it had deliberately set
reimbursement rates at a level that was below actuarially sound levels. Given the extent of
subsequent contracting activities, additional instances of potential improper rate setting and
underpayment should be evaluated. We lack information to assess this potential, but DCHSI
has asked for relevant information to do so in discovery requests and may have additional
information needs as investigations proceed. A thorough review of the populations, benefits,
and rate setting under the DHCF contracts may result in additional instances of appropriate

retrospective rating or claims of actuarially unsound rate selection.

37. The Medicaid/Alliance contract contains a feature for retrospective premium
adjustment for all periods in which DHCF made unilateral changes in benefits or population. The
contract specifies that this is a mandatory adjustment to be performed for contractual service

increases and decreases.

38. Under the set of events that generate a retrospective rating for the Medicaid
population, Chartered and DHCF should calculate the DHCF's debt under the 2010‘ to 2012
period for the Alliance program. The 774/775 populations were moved from Alliance to the
Health Families (Medicaid) program. This resulted on a unilateral un-rated population change

for the Healthy Families and a corresponding population change for the Alliance program.

39. | believe that this analysis will demonstrate the underrating of the Alliance

program by the District because of DHCF'’s deliberate use of unsound rates, as reflected in Mr.



Turnage’s letter to the Mayor and presentation to the DC Council, which show that DHCF
manipulated Alliance rates, setting them below actuarially projected levels, to minimize the
District's financial exposure.  Retrospective rating extended to this population would

demonstrate additional debts by the District to Chartered.

40. As above, this arithmetic calculation of the amount owed would be
straightforward based on the sum of bills paid plus the original additions to rates compared to

the original payment rates (as well as the 13.5% admin/tax/profit charge, plus interest).

41, The claim for retrospective rating would mirror that for Medicaid, expect for the
period October 2010 to April 2012. The retrospective rating claim would overlap, in part, with
the Rehabilitator's claim for failure to pay actuarially sound rates for the period July 2010 to July

2011 and so an adjustment would have to be made.

42. The underpayment of Chartered appears to have generated delays and issues
with the flow of financial and payment records as well as precipitated provider conflicts. With
that level of disruption, there is potential to have under-estimated the base period population
expense in setting rates in 2012. Therefore, | believe records would substantiate a further claim
for “unsound actuarial rating” for Chartered’s most recent periods under the Medicaid/Alliance
contract, including rates set as of May 1, 2012 for the final contract year. Given the rolling
impact of prior rate setting problems that infected earlier years, the base data used for setting
the May 1, 2012 rates likely understated population costs. The required data is not now
available to us but evaluation would require revisiting the base data used by Mercer, comparing
it to data enriched by the settlement of outstanding claims and re-evaluation of the actuarially

sound rate range.

43. Timing to complete the analysis of the District’s indebtedness to Chartered once
we have possession of the relevant database(s) and documents should be approximately 60
days. At that point, we should be able to calculate with precision the District's objectively

determined contractual debt to Chartered.

44. In sum, visible potential claims include those asserted by the Rehabilitator, $9.1
million related to Alliance, $2.2 million related to Dental, plus $51 mm for retrospective rating for
Medicaid, totaling $63.3 mm. The total asserted claims of $63.3 million is $14.5 million more
than the $48 million settlement recommended by the Receiver. Known potential additional
amounts due include, $0.3 million for the addition of 13.5% on the Dental claim and $3 million to .,

$5 million to account for interest generated by DCHF'’s actions. Approval of Medstar’s $30



million claim would impact the retrospective rating period for Medicaid, whether paid in full or in
part (recognizing it is disputed), and additional claims may be filed and resolved. These claims,
once approved for payment, would be added to the retrospective medical experience. The
amount plus 13.5% would be added to DCHF’s debt to Chartered. Settlement of the $30 million
claim (assuming settlement in full for present purposes only), plus 13.5%, would bring total
potential claims to $50 million in excess of the $48 million settlement proposed. While the
Medstar assertions are disputed, there are other providers that could assert claims or submit
claims for reconsideration before the bar date. Additionally, as described, above there are other

claims that Chartered should pursue.
CONCLUSION

45, The Proposed Settlement is unreasonable, and is contrary to the best interests of

Chartered, the providers and other creditors.

|, Drew Joyce, declare under penalty of perjury that the foregoing is true and correct to

the best of my knowledge.

Executed on this 9th day of August, 2013.

Drew Joyce
HMO Affiliates LLC
Charlottesville, Virginia
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Exhibit A
DREW A. JOYCE

5 Rudolph Street DrewAJ(@MSN.com Cell : (434) 321-3856

Charlottesville, VA 22968 Home: (434) 985 - 3185
HEALTHCARE ADMINISTRATION

Finance~ Regulatory Affairs ~ Senior Management ~ Provider Network Setvices ~
Managed Care

ADDITIONAL KEY AREAS OF EXPERTISE

Staff Management Metrgers and Acquisitions Compliance / Audits
Health Plan Operations Treasury Pricing and Underwriting
Provider Contracting Medical Analysis Otganizational Operations

PROFESSIONAL EXPERIENCE
HMO AFFILIATES, LLC Chatlottesville, VA June. 2012 — Present

HMO Affiliates, LLC is a nationally recognized and established managed care consulting firm with extensive
experience in development and operational management of Health Plans.

Managing Director

e Consulted on ACO CO-OP application and development and Medicaid RFP development.

e Contributed insurance, managed care, operational, and health care marketing expertise to
hospital and clinic health care providers.

e  Generated operational, contracting and marketing plans along with implementation plans
and schedules to support successful development.

GLG RESEARCH Chatlottesville, VA June. 2012 ~ Present

The Gerson Lehrman Group Councils are industry- and discipline focused networks of consultants, physicians,
scientists, engineers, attorneys, market researchers and other professionals from around the world. GLG
Council Members enable decision-makers at investment firms, corporations and non-profit organizations to
better understand the products, services, companies, issues, and industries on which they focus. provides
systems to manage expert consulting.

Council Membet

e Engaged in “micro-consulting” telephonic engagements related to managed care, network
contracting, HMO management, and market expertise.



COVENTRY HEALTH CARE, INC. Chatlottesville, VA Jan. 2002 — Mar, 2012

Coventry is a diversified Fortune 500 national managed health care company based in Bethesda, Maryland
operating health plans, insurance companies, network rental services companies, and workers’ compensation
services companies.

Coventry Health Care Medicaid Division

Chief Financial Officer Jan. 2011 — Mar. 2012

Member of national senior leadership team responsible for the largest Medicaid growth in
Coventry history. Annualized revenue as of Dec. 2011, $1.2 billion, membership up 50% to
690K members; revenue up 70%, same store profit contribution up 10% from year previous.
Active in growth strategy, RFP / State negotiations, development of health care savings,
network expansion & management, quartetly reporting and centralized medical prior
authorization development. Worked closely with staffs in Florida, Kentucky, Virginia and
Missouti to develop Medicaid programs.

Stabilized Coventry’s first centralized prior authorization function meeting staffing and
production goals. Developed processes and organization to triple staff and volume as a
result of centralization and membership growth.

Vitrginia / West Virginia Health Plans

President and CEO Jan. 2010 — Dec. 2010

Engaged in extended push to improve pricing and profitability, through improved medical
cost positioning, Established three multi-disciplinary teams to improve positioning in all
lines, Operations- claim payment/editing savings, Network- quality performance/fee
evaluation, and Medical Management- utilization and quality program savings.

Year over year profit contribution increased 37% or $26 mm to 15% of Revenue.

Increased underwriting / sales discipline; reduced MLR by 500 basis points to 78.1% with
loss of less than 7% of revenue.

260,000 members; 65% VA, 35% WV; 40% Commercial Risk, 30% Medicaid, 30% ASO.
Coventry’s 4th largest health plan. Staff included 200 employees in 5 offices.

Key reports wete the CFO, Medical Directors, VP of Health Services & Quality, Medicaid
VP, VP- Operations and West Virginia and Virginia Commercial Sales VDPs, and Human
Resources, Legal, Underwriting and Actuarial through matrix relations.

Chief Operating Officer May 2006 — Dec. 2010

Expanded VA HMO service area into DC metro area. Initiated and grew small group sales
in DC market.

Built RFP sales team resulting in expanded large group municipal and ASQO enrollment.
Successfully addressed contract and network challenges to maintain unit cost and access
position.

Developed network and initiated State-wide West Vitginia Medicare Advantage program.
Focused West Virginia strategy on Medicaid expansion. Completed contracting and
expansion into 40 counties (all but three rural countes)- yielding 90% growth.

Developed WV’s first HMO POS product and individual non-employer group trust filed in



WV and sold in VA and WV.
Key reports were the CFO, Network Development VPs for WV and VA, VP of Health
Services & Quality, Medicaid Director, VP- Operations and WV Commercial Sales VP.

Chief Financial Officer Jan. 2002 — April 2008

Active in integrating two Coventry health plans in Virginia. Organized the integrated staff
functions, managed network relations during conversion claim / Rx administration.

Grew Virginia membership by 28% from 2002 to 2009 and WV membership by 28% from
2006 to 2009.

2002 to 2009 MLR avg. 79.8% (wotst year 83%) and average corporate profit contribution
equal to 12% - one of the best in Coventry.

Planned and managed integration of Virginia and West Virginia health plans in 2006
Reporting to the CEO, responsible for the following functions for all business lines; budget,
audit, reporting, State and Federal compliance activities, medical economics, multi-functional
medical savings initiative process, RFP review and approval, VA / WV Medicaid Program
(Member outreach, State liaison, contract tenewal), Medicare bid/contract renewal.
Underwriting, Actuarial, Claims, Customer Service, Legal and Facilities Management local
responsibility through matrix relationships.

Key staff included VP-Operations, Controller, Director of Medical Economics, and
Director- Medicaid Programs.

VISTA HEALTH PLAN HOLDINGS, Dutham, NC Jan. 2000 — Dec. 2002

Vista was a privately held health plan development company with commercial, individual and Medicare
enrollment in North Carolina and Florida.

CEFQ, Treasurer, various health plans in FI, and NC

Participated in acquisitions and restructuting of health plan holdings resulting in divesture of
North Carolina holdings and building a 400,000 member health plan operation in Florida.
Managed capital needs, assisted with integration, system evaluation, vendor selection, risk
management, filings and regulatory negotiations for development of multi-health plan
organization.

Planned and managed one-year ordetly wind-down of 12,000 member North Carolina
Health Plan, Doctors Health Plan. Interfaced with regulators, organized planned and
retained staffing.

Contributed to Financial Management, Strategic Planning and M&A reporting to owner of
multiple health plan organization.

GULF SOUTH HEALTH PLAN, Baton Rouge, LA May 1999 — Dec. 1999

Gulf South was a for-profit, hospital owned, Louisiana health plan and TPA with approximately 21,000
Medicare+Choices, 50,000 at risk commercial members and 120,000 self-funded TPA covered lives.

CFQ / VP — Finance and Opetrations

Maintained profitability, staff and membership while preparing attempts to market health
plan to potential purchasers.
Successfully responded to and implemented Medicare Y2K requirements



e Streamlined individual product underwriting and administration to improve profitability.
e Chief Financial Officer and HMO operational head responsible for Finance, Underwriting,

Actuarial, Claim Payment, Enrollment and Billing. [T management through matrix
responsibility.
ADVANTAGE HEALTH, New Otleans, LA July 1996 — April 1999

Advantage Health was a statewide for-profit, Louisiana health plan start-up owned by three hospital systems,
Advantage Health, and a network rental business, HealthCare Advantage, serving 250,000 members across the
Gulf States. '

VP and Chief Financial Officer

"o Financial leadership through development of the HMO from 7,900 membets in July 1996 to
73,500 commercial, individual plus 20,000 Medicare risk members in December 1997.
e Managed Claims and Customer Service function; successfully stabilized operations, resolved
claims payment and systems issues.

® Assisted with sale of PPO network rental business, March 1999. Planned and assisted with
execution of plan closure and market withdrawal, June 30, 1999.

LIFEGUARD, INC., San Jose, Calif. May 1993 — June 1996

Lifequard was a not-for-profit northern California heaith plan, which grew out of the San Jose physician
association. 107,000 members in 1993 consisted exclusively of southern bay area, large group, commercial
enrollment.

Vice-President Corporate Planning and Development

President Lifeguard Life Insurance Company

e Assisted with growth of this Notthern California HMO from 107,000 members to 173,000.

e Developed POS product, small group market entry, and Medicare risk program start-up.

e Planned and managed Lifeguard's acquisition and operation of Travelers Health Network of
California in Sacramento and Fresno. Managed all functions including claims and customet
service of this health plan on a separate PC system through system conversion and
integration.

e Managed pricing, placement, entry and participation in California State HIPC, small group
exchange.

e Managed start-up of Lifeguard's insurance subsidiary, Lifeguard Life Insurance Company.
Certificate of Authority issued Dec. 30, 1993. First products filed June 1994. Statewide
PPO introduced July 1995.

e Responsible for business and product development, underwriting, actuarial, and billing and
enrollment.

THE TRAVELERS, Dallas, TX. Sept. 1990 — May 1993



Travelers was a diversified national multi-line insurer based in Hartford, Connecticut offering 10 HMO

entities

and national PPO / managed indemnity insurance products.

National Director of Operations Planning & Analysis, Managed Care Div.  Sept. 1990 — May 1993

Chief Financial Officer Travelers Health Network Oct. 1992 — May
’ 1993

e Financial officer with budget, evaluation and profitability for HMO entities and over $100

million operating expense budget responsibility for 42 integrated managed care sites with
over 500,000 members.

e Planned and budgeted for expanded local managed cate sites to meet national client needs.

e FEvaluated and approved contracts for multiple networks to improve PPO access and
discounts.

e  Worked with small management team to “right size” staffing and capabilities to balance with
emerging managed PPO sales results.

CIGNA COMPANIES, Bloomfield, CT. July 1982 — Sept. 1990
CIGNA is a global health service company that offers health, life, accident, dental, and disability

insurance,

and related health services.

Director of Planning & Analysis

CIGNA Healthplan, Inc. May 1987 — Sept. 1990
CIGNA Management Development Program,

Various Positions July 1982 — Aug. 1987

Education Univetrsity of North Carolina

Chapel Hill - MBA, 1982 Chapel Hill, NC

Wake Forest University — BA, 1974 Winston-Salem, NC



EXHIBIT B

LIST OF DOCUMENTS RELIED ON
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10.
11.

12.
13.

14.
15.
16.
17.
18.
19.

20.
21.

22.

DHCF Contract

July 23, 2013: DC Chartered Health Plan Settlement Agreement

July 9, 2013: Special Deputy Rehabilitator’s Fifth Status Report

Exhibits to Special Deputy Rehabilitator’s Fifth Status Report, July 9, 2013

May 30, 2013: Order Approving the Establishment of a Bar Date of August 31, 2013
May 17, 2013: Special Deputy Rehabilitator's Fourth Status Report

April 19, 2013: Special Deputy to the Rehabilitator's Third Status Report

April 19, 2013: Annual Statement for the Year 2012 of the DC Chartered Health Plan
Inc.

March 1, 2013: Order Approving the Asset Purchase Agreement, Plan of Reorganization
and Related Matters

DC Chartered Health Plan Inc. 2011 Independent Auditor's Report

Notice of Filing Special Deputy to the Rehabilitators First Status Report to D.C. Superior
Court — Jan. 11, 2013

Receiver's Status Report on Chartered Health Plan inc.

Commissioner William P. White Testimony Oct. 25, 2012 at Joint Oversight Roundtable
on the DC Chartered Health Plan, Inc. Receivership of the Committee on Public
Services and Consumer Affairs

November 2012 DISB Order and DC Chartered Report limited scope exam final
CFR-2011-title42-vol4-sec438-6

DC $52 mm charter424exhibit2_reduced_1-1
dc_chartered_2007_final_exam_report

February 21, 2013 Claim Under Contract DCHC-2008-D-5052 (Part 1 of 2)

February 21, 2013 Claim Under Contract DCHC-2008-5052 Submitted Pursuant to
Section 14 of the Standard Contract Provisions Included in the Contract

Millennium Review 2045_001 copy

April 4, 2011 Letter'from DHCF Director Turnage to Mayor Gray & DC Council
Presentation

January 4, 2013 Letter re DCHC-2008-D-5052 Modification 24
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Government of the District of Columbia
Department of Insurance, Securities and Banking ,

Y ok N

NSRS,

R ]
William P. White

Acting Commissioner BEFORE THE
INSURANCE COMMISSIONER OF
THE DISTRICT OF COLUMBIA

Re:  Report on Limited Scope Financial Examination of
DC Chartered Health Plan Inc. - NAIC #95748

ORDER

A Limited Scope Financial Examination of the above referenced company (“the Company”) has
been conducted by the District of Columbia Department of Insurance, Securities and Banking

(“Department’).

It is hereby ordered on this 27" of November 2012, that the attached limited scope financial
examination report be adopted and filed as an official record of this Department.

Pursuant to Section 31-1404(d)(1) of the D.C. Official Code, this Order is considered a final
administrative decision and may be appealed pursuant to Section 31-4332 of the D.C. Official

Code.

Pursuant to Section 31-1404(d)(1) of the D.C. Official Code, within 30 days of the issuance of
the adopted report, the Company shall file affidavits executed by each of its directors stating
under oath that they have received a copy of the adopted report and related order.

Pursuant to Section 31-1404(e)(1) of the D.C. Official Code, the Department will continue to
hold the content of the report as private and confidential information for a period of 10 days from
the date of this Order.

oy -

William P. White
Commissioner
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SALUTATION

Washington, D.C.
November 8, 2012

Honorable William P, White

Comumissioner

Departiuent of Insurance, Scourities and Banking
Government of the District of Columbia

810 First Street, NE, Suite 701

Washington, D.C. 20002

Dear Commissioner White:

In accordance with the provisions of the District of Columbia Official Code Title 31, Chapter
14 (Law on Examinations), we have conducted a limited scope examination of certain aclivities
of

DC CHARTERED HEALTH PLAN, INC., — NAIC #95748

hereiafter referred to as the “Company”, or “DC Chartered”, and the following Report on
Examination is submitted. The Company is a licensed District of Columbia Medicaid Managed
Care Organization (*MCO”) that operates cxclusively in the District of Columbia.  The
Company was organized and commenced business in 1986,



BACKGROUND

On February 25, 2008, DC Chartered entered into Contract DCHC-2008-D-5052 (the
“Contract™) with the Distriet of Columbia Office of Contracting and Procurement (“DCOCP™) to
provide healthcare services to the Medicaid eligible population enrolled in the District of
Columbia Healthy Families Program (“DCHFP™) and to the Alliance eligible population enrolled
in the DC Health Care Alliance Program (“Alliance Program™). The Contraet is administered by
the District of Columbia Department of Healtheare Finance (“DHCF”) (formerly known as the
Medical Assistance Administration).

In July 2010, the DHCF required the transfer of a population of former members of the
Alliance Program to the DCHFP. That population, referred to as the “774 population™, eonsisted
of childless adults who had incomes at or below 133% of the federal poverty level.

In December 2010, the DHCF required the transfer of an additional population of former
members of the Alliance Program to the DCHFP. That population, referred to as the “775
population”, consisted of childless adults who had incomes at or below 200% of the federal

poverty level.

The cffect of the transfers was to provide inereased benefit coverage, particularly pharmacy
benefit coverage, to the 774/775 populations than was made available under the Alliance

Program.

Pursuant to the Contraet, the DHCF conduets an annual actuarial review of the Contract’s
capitation rates and establishes capitation rates for the 12-month period commencing each
August 1. After the July and December, 2010 transfers of the 774 and 775 populations from the
Alliance Program to the DCHFP, the DHCF conduected its actuarial review and established
capitation rates for the August 1, 2011 —July 31, 2012 time period.

On November 30, 2011, the Company filed a claim with the Contracting Officer of the
DCOCP for payment of $25,771,117. The Company contended that rate adjustments made by
the DHCF after the 774/775 populations were added to the DCHFP were not actuarially sound,
as required by the Contract, and resulted in losses to the Company.! The Contracting Officer
failed to issue a deeision within 120 days of reeeipt of the claim; thus, the claim was deemed
denied as of March 29, 2012. :

On April 9, 2012, the Company filed an appeal of the Contracting Officer’s denial of its
November 30, 2011 claim with the District of Columbia Contract Appeals Board (“Appeals
Board™). Under the appeal, the Company is seeking:

(1) a review of the capitation rate decision and the applicable assumptions as the rate
chosen by the Distriet is not actuarially sound or equitable, (2) a review of the annual

" The claim consisted of payments of approximately $13,665,419 for losses experienced by DC Chartered from
August 1, 2010 to October 31, 201 1and $12,105,699 for the losses DC Chartered projected it would experience for
the period between November 1, 2011 and April 30, 2012,



adjustment to the rates and the applicable assumptions as the adjustment is not actuarially
sound or equitable, (3) an adjustment to the capitated rate to make such rates actuarially
sound; and in the alternative, (4) an equitable adjustment to the capitated rate due to
significant increascs in actual pharmacy bencfit costs. >

In the specific counts of the appeal, the Company alleges breach of contract and an equitable
adjustment duc to the DHCF’s failure to compensate the Company for its increased cost of
performance due to changed circumstances. The Company secks, among other things, payment
of $25,771,117, plus accrued interest and rcasonable attorneys’ fees and costs. It is our
understanding that a date has not been set for a ruling by the Appeals Board.

In the Company’s Annual Statement as of December 31, 2011 (due March 1, 2012), the
Company did not record a reccivable for the $25,771,117 claim. However, in the Company’s
Quarterly Statement as of Junc 30, 2012 (due August 15, 2012), the Company established an
accrued retrospective premium receivable (“premium receivable™) of $24,060,016.°

In meetings and communications with the District of Columbia Department of Insurance,
Securities and Banking (“DISB”), the Company and its consultants have contended that the
Contract is a retrospectively rated contract, as defined in Statement of Statutory Accounting
Principles No. 66 — Retrogpectively Rated Contracts (“SSAP 66") of the NAIC Accounting
Practices and Procedures Manual. As a result, the Company believes the amount it claims is
due under the Contract represents an admitted asset under statutory accounting principles.

SCOPE OF EXAMINATION

Pursuant to the Memorandum of Understanding between Rector & Associates, Inc. and the
DISB with respect to this limited scope examination, the scope of the examination is to review
the information surrounding the inclusion of amounts in the financial statement related to DC
Chartered’s interpretation of the Medicaid contract as a retrospectively rated contact and the
establishment of an asset in the financial statement as a result of the currently pending action
with the Appeals Board. Should the conclusion be that the establishment of an asset is
appropriate, the DISB does not need a determination as to whether the amount established by DC

Chartered is appropriate given the circumstances.
The following materials were reviewed in the performance of the limited scope examination:

e Contract No. DCHC-2008-D-5052 (Mcdicaid Services contract between DCOCP and DC
Chartered), and related attachments
e April 9, 2012 DC Chartered Appeal to the Appeals Board

¥ Based on the remedies sought by DC Chartered in the appeal, it is not clear whether the Appeals Board might
award DC Chartered only a portion of its $25,771,117 claim if the Appeals Board finds in favor of DC Chartered on

only certain of its requested remedies,

¥ please note that we have been unable to determine why the Company recorded a receivable of $24,060,016, vs. the
$25,771,117 claim that it filed with the Contracting Officer of the DCOCP and that 1t is claiming on appeal.



¢ Annual Statement as of December 31, 2011 and Quarterly Statement as of June 30, 2012
for DC Chartered '

o District of Columbia Statutes and Regulations

¢  NAIC Accounting Practices and Procedures Manual (as of March 2012)

¢ Position papers titled “Accounting and Reporting for Pharmacy Retrospective Equitable
Capitation Rate Adjustment (Retrospective Equitable Adjustment) for Costs Incurred”
prepared on behalf of the Company by Millennium Consulting Services, L1.C dated Junc
2012 (“June Position Paper™) and July 2012 (*July Position Paper”)

¢ Various electronic communications between the DISB and the Company related to
discussion of the statutory accounting treatment of the premium receivable

In addition to the listed documents, several telephone confercnces were held with members
of the DISB to discuss matters relevant to the assessment of the Company’s statutory accounting
treatment of the receivable.

SUMMARY FINDINGS

Based on our analysis, we believe the relevant language Contract language supports DC
Chartered’s position that the Contract is a retrospectively rated contract and that DC Chartered’s
claim for additional premium payments is an asset in accordance with SSAP No. 66. In other
words, we belicve that it is reasonable to interpret the Contract to expect that DC Chartered
could receive premium adjustments based on DC Chartered’s loss experience relating to the
Contract, including loss experience resulting from changes to the terms of the Contract.

It is important to point out that when DC Chartered takes the position that the Contract is a
retrospectively rated contract, it should take into account its entire loss experience to determine
its final policy premium, not just the loss experience resulting from the transfer of the 774 and
775 populations from the Alliance Program to the DCHFP, SSAP No. 66 makes clear that a
retrospectively rated contract’s final policy premium is calculated based on the loss experience
of the insured during the term of the policy, not just the loss experience resulting from a contract
change or a particular sct of benefits.

Finally, as previously indicated, we were not asked as part of this limited scope examination
to detcrmine whether the amount of the premium receivable established by DC Chartered in its
Quarterly Statement as of June 30, 2012 is appropriate. However, it is important to note that
even if a reporting entity correctly admits an asset for statutory accounting purposes, the entity
still must determine whether the asset is “impaired.” Pursuant to statutory accounting principles,
if it is probable that an impairment has occurred and the impairment can be measured, the asset
must be reduced to its impaired value,

ANALYSIS

Relevant Statements of Statutory Accounting Principles

SSAP No. 66 defines a retrospectively-rated contract as follows:



A retrospectively rated contract is one which has the final policy premium calculated
based on the loss experience of the insured during the term of the policy (including loss
development after the term of the policy) and the stipulated formula set forth in the policy
or a formula required by law.

In addition, SSAP No. 66 provides that:
Amounts due from insureds and amounts due to insureds under retrospectively rated
contracts meet the definitions of assets and liabilities as set forth in SSAP No. 4—-Assets

and Nonadmitted Assets and SSAP No. 5R—Liabilities, Contingencies and Impairment of
Assets (SSAP No, 5R), respectively.

DC Chartered’s Position on Premium Receivable

DC Chartered’s analysis of the methodology behind its establishment of the premium
receivable is described in the Position Papers and claim. DC Chartered’s argument is two-fold:

o  Capitation Rate Retrospective Adjustment Due To Comtract Change - First, DC
Chartercd appears to assert that when the DHCF transferred the 774 and 775 populations
from the Alliance Program to the DCHFP in July 2010 and December 2010, respectively,
the DHCF changed the services to be covered under the Contract. According to DC
Chartercd, this change should have triggered a retrospective upward adjustment to the
Contract’s capitation rate for the time period commencing on the dates of the transfers of
the 774 and 775 populations.

e Annual Capitation Rate Adjustment -- Second, DC Chartered asserts that when the DHCF
conducted its actuarial rcview and cstablished capitation rates for the August 1, 2011 -
July 31, 2012 time period, the DHCF should have taken into account the July 2010 and
December 2010 transfers of the 774 and 775 populations from the Alliance Program to
the DCHFP. Accordingly, DC Chartered believes that the capitation rates commencing
on August 1, 2011 should have been adjusted upward to take into account the transfers of
the 774 and 775 populations.

Capitation Rate Retrospective Adjustment Due To Contract Change

Contract Provisions. Section B.3.1 of the Contract statcs, in part:

In the event that the District, pursuant to the Changes Clausc of the Standard Contract
Provisions, adds, deletes, or changes any services to be covered by the Contractor under
DCHEP or the Alliance Program the District will review the cffect of the change and
equitably adjust the capitation rate (either upward or downwards) if appropriate....

The “Changes Clause” referenced in Section B.3.1 of the Contract states, in part:

The Contracting Officer may, at any time, by written order, and without notice to the
surety, if any, make changes in the contract within the general scope hereof, If such



change causes an increase or decrease in the cost of performance of this contract, or in
the time required for performance, an equitable adjustment shall be made.. ..

When read in conjunction with each other, these two sections of the Contract seem to require that
if the Contract is changed to add, delete or change services covered by DC Chartered, the DHCF
must review the effect of the change and equitably adjust the capitation rate,

As previously indicated, the Contract requires DC Chartered to provide healthcare services to
the Medicaid eligible population enrolled in DCHFP and to Alliance Program members. In July
2010 and December 2010, the DHCF required the transfer of the 774 population and 775
population, respectively, of Alliance Program members to the DCHFP. It is our understanding
that DC Chartered’s position is that pursuant to Section B.3.1, these transfers resulted in a
change to the Contract because the transfers added or changed the services to be covered by the

Contract.

It could be argued that the DHCF did not add or change services to be covered by the
Contract. Instead, the DHCF only transferred individuals who were already covered under the
Contract from one category (Alliance Program members) to another category (DCHFP
cnrollees). Transferring individuals between categories of covered enrollees may not add or
change services that were covered by the Contract since the same individuals were covered by
the Contract both before and after the transfer.

However, DC Chartered claims in its appcal that the 774 and 775 populations previously
were not eligible for pharmacy benefits that DCHFP enrollees are eligible to receive through the
Medicaid managed carc program, As a result, these populations received pharmacy benefits
through the Alliance Program which were significantly more restrictive than the benefits DC
Chartered was required to provide these populations after they were transferred to the DCHFP.

Based on our understanding of the effect of the 774 and 775 population transfers on the
benefits DC Chartercd was required to provide, it appears that DC Chartered was required to
provide additional services in the form of increased pharmacy benefits. DC Chartered then
argues that this change should have triggered a retrospective upward adjustment to the Contract’s
capitation rate for the time period commencing on the dates of the transfers of the 774 and 775
populations (July 1, 2010 and December 10, 2010, respectively).

Analysis of SSAP and Contract Provisions. As previously indicated, SSAP No. 66 defines a
retrospectively-rated contract as a contract that has:

¢ A final policy premium calculated based on the loss experience of the insured during
the term of the policy; and

s A stipulated formula set forth in the policy or a formula required by law.

First, the DHCF's review of the effect of the Contract changes can be viewed as determining
the “final policy premium calculated based on the loss experience of the insured during the term
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of the policy.” In addition, the DHCF’s equitable adjustment of the capitation rate can be viewed
as “the stipulated formula set forth in the policy”.

We recognize that simply requiring the DHCF to cquitably adjust the capitation rate, if
appropriate, is not the type of “stipulated formula” that normally is found in a retrospectively
rated contract. However, it seems appropriate that in this type of contract, the “stipulated
formula” is limited to determining the appropriate equitable adjustment to the capitation rate,
rather than including a specific formula for changes in the capitated rate.

In addition, DC Chartered’s July Position Paper points out that:

The District’s courts define an equitable adjustment as ‘the difference between what it
would have reasonably cost to perform the work as originally required and what it
reasonably cost to perform the work as changed.” (Page 3, July Position Paper.)

Although rudimentary, the courts have essentially defined an equitable adjustment as the
following “formula”; '

Equitable Adjustment = Cost to perform work as changed +/- Cost of work as originally
required

The DHCF’s decision to redefine the 774/775 populations by transferring them from the
Alliance Program to the DCHFP arguably triggered the Changes Clause and, accordingly,
required the DHCF to asscss the impact of the change and equitably adjust DC Chartered’s
capitation rate. In effect, the change created a liability for DHCF and an asset (premium

receivable) for DC Chartered.

Annual Capitation Rate Adjustment

Contract Provisions. Sections B.3.2 and B.3.3 of the Contract provide:

B.3.2 No later than twelve (12) months after the date of the Contract Award and annually
thereafter, the District will conduct an actuarial review of the capitation rates in cffect to
determine the actuarial soundness of the rates paid to the Contractors. The actuarial
review will be based upon the rates offered by Contractor and will take into account
factors such as inflation, significant changes in the demographic characteristics of the
member population, or the disproportionate cnrollment seclection of Contractor by
members in certain rate cohorts.

B.3.3 This actuarial review of the capitation rates may result in an annual adjustment,
either increase or decrease, to the capitation rates, The District and Contractor shall
negotiate the actual amount of the adjustment; however, the negotiated adjustment shall
be actuarially sound in accordance with 42 C.F.R, 438.6(c).



Pursuant to these sections, the DHCF is required to review DC Chartered’s capitation rates
on an annual basis to determine if the rates are actuarially sound by taking into account, among
other things, DC Chartered’s loss experience.

DC Chartered argues that when the DHCF conducted its actuarial review and established
capitation rates for the August 1, 2011 - July 31, 2012 time period, the DHCF should have taken
into account the July 2010 and December 2010 transfers of the 774 and 775 populations from the
Alliance Program to the DCHFP. Accordingly, DC Chartered argues that the capitation rates
commencing on August 1, 2011 should have been adjusted upward to take into account the
transfers of the 774 and 775 populations.

Analysis of SSAP and Contract Provisions. As previously indicated, SSAP No. 66 defines a
retrospectively-rated contract as a contract that has:

¢ A final policy premium calculated based on the loss experience of the insured during
the term of the policy; and

» A stipulated formula set forth in the policy or a formula required by law.

First, the DHCF's review of DC Chartered’s capitation rates can be viewed as determining
the “final policy premium calculated based on the loss experience of the insured during the term

of the policy.”

'

In addition, Sections B.3.2 and B.3.3 require that any changes to the capitation rate be
actuarially sound, which is defined to be actuarial soundness in accordance with 42 C.F.R.
438.6(c). 42 C.F.R. 438.6(¢c) defines actuarially sound capitation rates to be rates that are:

» Developed in accordance with generally aceepted actuarial principles and practices;

e Appropriate for the populations to be covered and the services to be furnished; and

e Certified by an actuary who meets the standards of the American Academy of
Actuaries and uses practice standards established by the Actuarial Standards Board.

We recognize that simply requiring the DHCF to take into account actuarial soundness in
determining capitation rates is not the type of “stipulated formula” that normally is found in a
retrospectively rated contract. However, it is generally understood that actuarial principles and
practices include the use of formulas to determine appropriate capitation rates.

Based on this analysis, we believe it is appropriate to consider the Contract to be a
retrospectively rated contract due to the DHCF’s required annual review of capitation rates in
accordance with Sections B.3.2 and B.3.3. We note that if the DHCF failed to perform the
required annual review or, alternatively, performed the review and failed to establish actuarially
sound rates, the amount of the deficiency in the capitated rates would be a liability for the DHCF
and an asset (premium receivable) for DC Chartered.



Determination of Retrospective Rate for Entire Contract

As previously indicated, the scope of our examination was limited to reviewing DC
Chartered's interpretation of the Medicaid contract as a retrospectively rated contact and
determining whether it was appropriate for DC Chartered to establish the premium receivable as
an asset in its financial statements. Based on our analysis, we have found that relevant Contract
language supports DC Chartered’s position that the Contract is a retrospectively rated contract
and that the premium receivable can be considered an asset in accordance with SSAP No. 66,

At the same time, it is important to point out that when DC Chartered takes the position that
the Contract is a retrospectively rated contract, it should take into account its entire loss
experience to determine its final policy premium, not just the loss experience resulting from the
transfer of the 774 and 775 populations from the Alliance Program to the DCHFP, SSAP No. 66
makes clear that a retrospectively rated contract’s final policy premium is calculated based on the
loss experience of the insured during the term of the policy, not just the loss experience resulting
from a contract change or a particular set of benefits.

In addition, we noted that the Contract states that the retrospective capitation rate adjustment
could result in a downward adjustment, as described in Section B.3.1, and that the annual rate
review could result in a decrease in the capitation rate, as described in Section B.3.3. In other
words, the Contract language envisions that it might be necessary for DC Chartered to record a
liability due to, as an cxample, a required premium refund to the DHCF.

Additional Considerations

We were not asked as part of this limited scope examination to detcrmine whether the
amount established by DC Chartered in its Quarterly Statement as of June 30, 2012 is
appropriate. However, we believe the DISB should be aware of other statutory accounting
guidance that might impact the amount of the accrued retrospective premium that could be

considered to be impaired,

SSAP No. 5R requires reporting entitics to perform an on-going assessment as to the possible
impairment to assets. In other words, even if a reporting entity correctly admits an asset for
statutory accounting purposes, the entity still must determine whether the asset is “impaired.”

SSAP No, SR defines an impairment of an asset as an existing condition, situation, or set of
circumstances involving uncertainty as to a possible loss that ultimately will be resolved when
one or more future events occur or fail to occur. In addition, three definitions are used to assess

whether an asset is impaired:

a. Probable — The future event or events are likely to occur;
b. Reasonably Possible — The chance of the future event or evenls occurring is more than

remote but less than probable;
¢. Remote — The chance of the futurc event or events occurring is slight.
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If it is probable that an impairment has occurred and the impairment can be measured, the asset
must be reduced to its impaired value.

RECOMMENDATION

As previously noted in this Report, the Contract langnage does not set out a stipulated
tormula that is to be used to determine retrospective and annual premium adjustments or directly
define what types of changes to DCHFP or the Alliance Program result in the addition, deletion
or change in services to be covered by a contractor such as DC Chartered.

Accordingly, we recommend that to the extent possible, DC Chartered with the DCOCP and
the DHCF develop language in their contracts to define and clarify a formula for calculating
premium and capitation rate adjustments and the circumstances under which services are added,
delcted, or changed. Clarifying the contract language will provide accurate calculation of any
receivable/payable Incurred under the contracts due to retrospective and annual premium

adjustments.
SIGNATURES

In addition to the undersigned, the following examiners representing the District of Columbia
Department of Insurance, Securities and Banking participated in certain phases of this
examination:

Sarah W. Schroeder
- Neil K. Rector

Respectfully submitted,

Edward A. Dinkel
Rector & Associates, Inc.

Under the Supervision of,

Nathaniel Kevin Brown, CFE, CPA

Chief Financial Examiner

District of Columbia Department of Insurance,
Securities and Banking
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David Killalea

manatt Manatt, Phelps & Phillips, LLP

manatt | phelps | phillips Di'rect D‘iaI: (202) 585-6555
E-mail: DKillalea@manatt.com

April 11,2013

A. Scott Bolden Charles T. Richardson
Reed Smith Faegre Baker Daniels LLP
1301 K Street, N.W. 1050 K Street NW

Suite 1100 - East Tower Suite 400

Washington, DC 20005 Washington, DC 20001

William “Billy” Martin
Martin and Gitner, PLLC
2121 K Street, N.W.
Suite 850

Washington, D.C. 20037

Re: D.C. Chartered Health Plan Claims Against the District of Columbia

Dear Counsel:

We write on behalf of D.C. Healthcare Systems, Inc. (“DCHSI”) to each of you as
counsel to D.C. Chartered Health Plan, Inc. (“Chartered”) or its Rehabilitator. | We write to
remind you of the requirement to seek shareholder approval of certain actions, and to request that
the Rehabilitator pursue certain claims on behalf of Chartered.

As you know, the Articles of Incorporation of Chartered require that decisions of the
Chartered Board of Directors be approved by a unanimous vote of its shareholders. Also, as you
know, DCHSI is the sole shareholder of Chartered. On any decision that requires shareholder

approval, please contact me, as counsel for DCHSI, to seek DCHSI’s approval.

700 12th Street, N.W., Suite 1100, Washington, District of Columbia 20005 Telephone: 202.585.6500 Fax: 202.585.6600
Albany | Los Angeles | New York | Orange County | Palo Alto | Sacramento | San Francisco | Washington, D.C.
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On April 2, 2013, DCHSI filed a motion in the D.C. Superior Court seeking to compel
the Rehabilitator and Chartered to pursue, and not stay, Chartered’s pending pharmacy-related
claim against the District that was filed November 30, 2011. Although DCHSI disagrees with
the Rehabilitator’s decision to seek a stay of that claim, there should be no disagreement over the
underlying principle that Chartered should be pursuing a/l of its claims against the District under
the Department of Health Care Finance Medicaid/Alliance Contract (the “DHCF Contract™).

In this regard, DCHSI, as Chartered’s sole shareholder, the holder of all residual interest
in Chartered and a creditor of Chartered, brings to your attention the following additional claims
that Chartered should assert against the District that are not included within any pending claim.
DCHSI demands that Chartered promptly analyze and aggressively pursue these claims against
the District.

Specifically, Chartered has at least the following additional, potentially significant claims
against the District:

1. Claims for Actuarially Unsound Capitation Rates

The Rehabilitator presented two claims on February 21, 2013, one concerning the
Medicaid aspects of the DHCF Contract (the “Medicaid Claim”) and the other concerning the
Alliance aspects of that contract (the “Alliance Claim”).

A. The Medicaid Claim Understates the District’s Debt to Chartered

The Rehabilitator and Chartered have overlooked a number of respects in which the

District has underpaid Chartered. They admit as much in the Medicaid Claim (at 11) in stating
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that it “is certainly doubtful and debatable” that “the rates certified and set were actuarially
sound for the Medicaid population,” but “that is not the issue in this claim.” (Original
emphasis.) Chartered should demand to be paid based on actuarially sound rates. Further, the
Medicaid Claim is limited to Chartered’s net loss experience from August 1, 2010 through April
30, 2012, and thus does not account for the District’s actuarially unsound rates prior to August 1,
2010 and after April 30, 2012. Rather than the Rehabilitator’s overall profit-and-loss-statement
approach pursued in the Medicaid Claim, it is likely that a detailed, line-by-line examination of
actual cost and reimbursement experience would show that the District owes Chartered well
more than the approximately $51 million claimed in the Medicaid Claim. The Rehabilitator
should pursue at least the following claims.

1. Adverse Selection. The District’s actuarial rates failed to account for adverse

selection; that is, Chartered was reimbursed with the same rates as the other HMOs even though
Chartered served a population of members that was disproportionately composed of individuals
suffering from HIV and other chronic illnesses. Section B.3.2. of the DHCF Contract requires
that reimbursement rates take account of any such “disproportionate enrollment selection of
[Chartered] by members in certain rate cohorts.” Yet, Chartered’s adverse selection was never
factored into the rate setting.

This problem dates back to the beginning of the DHCF Contract, when AmeriGroup and
Health Right exited the District Medicaid-HMO market in 2008 and a disproportionate

proportion of the chronically-ill enrollees of these entities selected Chartered for service. The



manatt

manatt | phelps | phillips

Messrs. Bolden, Richardson and Martin
April 11,2013
Page 4

District, however, has never adjusted Chartered’s rates to account for this ongoing adverse
selection. In fact, Chartered has been reimbursed at rates identical to those paid to other HMOs
that did not have the same number or proportion of chronically-ill enrollees. The failure to set
Chartered’s rates at a higher level is contrary to the express provisions of the DHCF Contract and
resulted in an actuarially unsound rate for which the District owes Chartered substantial
compensation for the entire contract period.

2. Dental. Chartered settled with the District concerning underpayments in the 2008 and
2009 DHCF Contract years arising from the costs of paying dental claims mandated by the
Salazar court; the dental claims were the direct responsibility of Bob Watkins, Chartered’s
former COO. Chartered now has asserted a prospective claim concerning dental reimbursement
rates, but the fact is that the same underpayments Chartered resolved for 2008 and 2009 continue
to this date. Chartered has been required to handle child and adult dental claims, which greatly
increased Chartered’s costs, but these costs still have not been adequately accounted for in the
rate setting. Chartered should pursue a claim against the District to recover these
underpayments.

3. Additional Grounds. The Medicaid Claim is limited to the period from August 1,

2010 to April 30, 2012, when the District raised rates. But, as the Rehabilitator stated in the
Medicaid Claim (at 10), “[a]lthough the [rate schedule beginning on May 1, 2012] is higher,
Chartered continues to doubt that the new rate adequately compensates it for the benefits

required to be provided under the Contract.” The Rehabilitator and Chartered should seek to
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recover the full amounts due for the entire contract period, not just the period from August 2010
through April 2012.

B. The Alliance Claim Also Understates the District’s Debt to Chartered

The Alliance Claim is not comprehensive in that it alleges actuarially unsound rates only
for the period from July 2010 — July 2011. The rates, however, also likely were actuarially
unsound both prior to and after this time period. The Rehabilitator should examine the adequacy
of the Alliance rates for the entire DHCF Contract periods, and not merely July 2010 to July
2011, and pursue a claim against the District to recover all amounts the District should have paid
for the entire contract period.

1I. United Medical Center Reimbursement Claim

In 2008, Chartered agreed, at the insistence of then-Attorney General Peter Nichols and
Council member David Catania, to increase payments to United Medical Center (“UMC”),
which was struggling financially. They forced Chartered to increase UMC’s reimbursement rate
25% from March 18, 2008 - July 27, 2008 and to maintain those rates for the next three contract
years. The District required Chartered to increase its reimbursement to UMC for all provider
rates. As a consequence, Chartered paid UMC more than it was paying other providers for like
services. The District, however, never adjusted Chartered’s reimbursement rates to account for
these additional costs that the District required Chartered to bear. To the extent they are not

included in the existing claims — and, at a minimum, the existing claims would cover these added
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costs only for a portion of the time they were imposed and not reimbursed — Chartered should
calculate and promptly assert them.

III. Premiums Due. The District failed to pay all the amounts Chartered properly billed

to the District for premiums for certain members. That is, even at the District’s inadequate
capitation rates, the District failed to pay Chartered all charges due for all members enrolled each
month during the period of the DHCF Contract. Chartered previously demanded payment from
the District and booked the unpaid premiums as a receivable due from the District. The
Rehabilitator inexplicably has written off premium receivables, as reflected in Chartered’s
September 30, 2012 financial statement. The premium receivables are valid claims of Chartered,
and Chartered should be pursuing their collection, not writing them off.

[V. Premium Taxes/Administrative Expenses. When the District imposed a 2%

premium tax, it reduced Chartered’s administrative expense allocation to pay for the taxes. At
the same time, the District imposed additional contractual reporting requirements that increased
Chartered’s administrative costs, creating an administrative expense and premium tax rate
funding deficit. The District has never adequately accounted for these premium tax and
administrative expenses in paying Chartered. To the extent they are not included in the existing
claims — and, at a minimum, the existing claims would cover these expenses only for a portion of
the time they were imposed and not reimbursed — Chartered should calculate and promptly assert

them.
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As stated, DCHSI’s interests and Chartered’s interests should be fully aligned concerning
the collection of all amounts owed to Chartered by the District. We stand available to provide
assistance to Chartered, but in any event demand that you respond by Friday, April 19, 2013,
with the Rehabilitator’s and Chartered’s plan for pursuing these claims.

We look forward to your prompt response.

201350036.1
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CHARLES T. RICHARDSON Faegre Baker Daniels LLP
crichardson@faegrebd.com 1050 K Street NW Suite 400
Direct 202.312.7487 Washington D.C. 20001-4448
Phone +1 202 312 7440
Fax +1 202 312 7460

VIA E-MAIL

April 19, 2013

David Killalea

Manatt, Phelps & Phillips, LLP
700 12™ Street, N.W., Suite 1100
Washington, D.C. 2005

Dear Mr. Killalea:

In response to your letter dated April 11, 2013, and as we have described in multiple court
filings, the Rehabilitator currently is pursuing approximately $60 million for claims under the
contract between D.C. Chartered Health Plan, Inc. (“Chartered”) and the Department of Health
Care Finance (“DHCF”). As you know, the Rehabilitator already significantly expanded the
nature and scope of the DHCF claims beyond Chartered’s pre-Rehabilitation submissions to the
DHCEF and the Contract Appeals Board.

We are willing to meet with you to discuss any additional reasonable, documented and timely
potential claims against DHCF. In the meantime, we will continue to examine your letter’s
arguments for further expansion of the claims, but we decline your demand that the Rehabilitator
and Chartered spell out their “plan for pursuing” the claims that you describe in your letter. We
know of no basis for your making, or the Rehabilitator’s having to fulfill, such a demand, and
trust that you would identify it if there were one. As it is, the Rehabilitator and his counsel have
plenty to do already. We do of course welcome any additional suggestions or analyses that you
care to provide.

Finally, your letter requests that we seek the approval of D.C. Healthcare System’s Inc.
(“DCHSTI”) for “any decision that requires shareholder approval.” However, the Court already
rejected DCHSI’s arguments concerning shareholder approval in its April 2, 2013 Order in
District of Columbia v. D.C. Chartered Health Plan, Inc., Civil No. 2012 CA 008227 2 (D.C.
Super Ct.). The Rehabilitator will not voluntarily assume obligations contrary to the supervising
Court’s Order or in violation of his statutory duties.

Error! Unknown document property name.



Please let us know when you would be available to discuss potential claims so that we can
arrange a mutually convenient time to meet.

Very truly yours,

il el

Charles T. Richardson

cc: A. Scott Bolden, Reed Smith
William Martin, Martin & Gitner, PLLC
William P. White, Commissioner, ¢/o Thomas Glassic, General Counsel, DISB
Daniel Watkins, Special Deputy Rehabilitator

-2
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David Killalea

manatt Manait, Phelps & Phillips, LLP

manait | phelps | phillips Direct Dial: (202} 585-6555
E-mail. DKillalea@manatt.com

May 23, 2013

Charles T, Richardson
Faegre Baker Daniels LLDP
1050 K Street NW

Suite 400

Washington, DC 20001

Re: D.C. Chartered Health Plan Claims Against the District of Columbia

Dear Mr. Richardson:

This is in response to your letter of April 19, 2013, concerning additional potential claims
Chartered can assert against the District.

As you no doubt can appreciate, DCHSI does not have access 1o Chartered’s book and
records and therefore has a limited ability to document the potential claims. Although that
responsibility must fall on the Rehabilitator, DCHSI does 1ts best to . That satd, wc are able to
provide additional information that should be of great value in recovering all that is duc to
Chartered under the DICY Contract.

I. The claiins for Retrospective Rate Adjustments are Understated

A. Adverse Selection

The Center for Medicaid and Medicaid Services (“CMS”) has promulgated regulations
that govern Medicaid contracts between managed care organizations and governmental entities.
See 42 C.F.R. § 438 (mandating that the rates paid must be actuariaily sound). The following
factors have a direct bearing on the determination of the amounts due to Chartered because of the
adverse selection experienced by Chartered during the term of its contract with DHCT.

o Health Right effectively was forced out of the system by DHCF in May 2010. Chartered
then was left as the only health plan that had a McdStar provider agreement; MedStar and
United Healtheare were unable to reach terms on a provider agreement. This had two
cost impacts on Chartered. First, the sickest members chose Chartered as their HMO so
that they could have access 1o the Washington Hospital Center, Georgetown Hospital,
National Rchabilitation Hospital and at MedStar’s other ancillary/affiliated providers.
Second, costs also increased disproportionately because MedStar is the most costly of the
hospital providers.

700 12th Street, N.WW., Suite 1100, Washington, District of Columbia 20005 Telephone: 202.5856500 Fax: 202.585.6600
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e Chronically sick members also disproportionately chose Chartered because Chartered had
a much morce extensive provider network than tnited Healtheare.

o  DIICIK did not distribute the 774/775 population on a pro rata basis, and a signilicantly
larger number of the 774/775 and HIV population chose Chartered over {Untted
HealthCare as their HMO. As such, Chartered ended up with a much higher-risk
population than was accounted for in the ratcs.

» The extremely high number of 774/775 and HIV members enrolled in Chartered not only
drove up Chartered’s pharmacy costs precipitously, but they also resulted in the
significant escalation of nearly all of Chartered’s medical cost line items.

Given the above factors and the data developed and published by DIICE and Chartered, it
is clear that Chartered had a significantly high number of 774/775, HIV and chronically sick
members because Chartered was selected disproportionately by high-risk populations (adversc
selection). Chartered’s Medical Loss Ratio (MLLR) thus was significantly higher than the MLR
data used by the Distriet’s actuary, Mcereer, in setting rates. As you know and set forth in the
claim documentation submitted by Mr. Watkins, Mercer excluded the pharmacy costs for
774/775. that Chartered’s MLR cost numbers far excecded the annual cost escalator assumptions
applied by Mercer to develop the rate during the relevant contract years . The actuarial rates
developed by Mercer and approved by DEICF also were unsound because the uniform rate given
1o both Chartered and United Healthcare ignered the MLR cost drivers for Chartered’s much
larger 774/775, IV and chronically ill members. Although Chartered’s MLR and the ML.R cost
drivers were significantly greater than United Healtheare’™s, DHCF paid both health plans the
same rate,

Based on Chartered’s consistently higher MLR and the adverse selection, which was
beyond Chartered’s control, the actuarial rates should be recalculated for cach contract year and
the rate paid to Chartered be retrospectively adjusted. DCISI suggests that the individuals with
the best knowledge to support these facts are the management of Chartered, including James
Christian, renchie Smith, James Paran Dale and Dr. Orr, as well as Chartered’s external
actuaries.

B. Denial

Chartered had the most extensive dental provider network of all the HMOs and as such a
dispreportionately higher number of members and their familics chose Chartercd as their health
plan. The rates paid to dental providers werc set by DHCF and even though DHCE later
relinquished the right to renegotiate the mandated rate, Chartered could not lower the dental rate
because of the Salazar conrt requirements. Also, because DHCF had previously published the
mandated dental rate schedule, this caused the dental providers to refuse to renegotiate the major
dental rates to a lower rate schedule, In essence, DHCIF and the Safazar court ticd Chartered’s
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hands on the dental rates paid te provider. The previous claim submitted for excess mandated
dental scrvices was through April 30, 2009, The higher rates, however, were not limited to that
period and, as such, the DICF court-mandated dental costs incurred by Chartered (including the
costs to administer the dental program) above the rate granted by DFCI should be calculated
and a retrospective claim filed to reimburse Chartered for the actual excess dental costs incurred
from May 1, 2009 to April 30, 2013.

DCHSI suggests that the individuals with the best knowledge to support these facts are
James Christian, Frenchic Smith and Robert Watkins (Chartered’s former COQ).

C. Additonal Grounds

The Rehabilitator has access to Chartered’s financial claims data and Chartercd’s
management personnel to compile the amount due from May 1, 2012 to April 30, 2013 for the
benefits that were required to be provided under the DHCF Contract. The claim should not be
fimited to the period ending April 30, 2012.

I1. The Alliance Ciaim

As previously stated, the Alliance Claim filed by the Rehabilitator understates the amount
due to Chartered because it only covers the period of July 2010 to July 2011, Given the high
level of chronic illness of the Alliance population and the fact that Chartered has the MLR and
administrative costs for the Alliance program, the Rehabilitator should analyze the actual MLR
incurred and compare it to the premium amount DHCT actually paid and submit a claim for the
differential for the contract periods prior to July 2010 and after July 2011 to April 30, 2013.

DCIISI suggests that the individuals with the best knowledge to support this claim are
James Christian and Robert Watkins.

I, The United Medical Center Mandated Cost Increases

As previously stated, the rates paid by Chartered to United Medical Center (“UMC™)
were imposed by the District’s Attorney General Peter Nickels and Council member David
Catania and the data {or this claim is readily available in Chartered’s claims database and various
analyses preparced by James Christian, Chartered was compelled to puy the increased rates, but
also was free to pass those increased costs on to the District. As the documentation should be
readily available to the Rehabilitator, the unpaid differential also can be readily calculated. This
analysis should be done and the retrospective claim submitted for these mandated increased costs
for the period March 18, 2008 to July 27, 2008 and for the contract period after July 2008.

DCHSI suggests that the individuals with the best knowledge to support this claim are
James Christian and Robert Watkins.
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IV. Unpaid Medicaid Premiums Due to Chartered

The amount for this claim was previously computed by Mr. Summete of Chartered (for
members covered by Chartered for which no premiums were paid by DHCF) and an invoice was
submitted to DHCF. The amount due for this claim and the supporting calculations should be
readily available at Chartered.

V. Premium Tax/Administrative Expenses

The claim for these amounts can be readily computed by comparing the premium taxes
and administrative expenses set forth in Chartered’s financial statements to the amount included
by Mercer within the actuarial rates for such expenses. The actual premium tax/administrative
expenses were greater than what were reimbursed. Chartered has done an analysis showing that
the premium tax was funded by a reduction by DHCF of the percentage allocated for
administrative costs. As such, DHCF never properly funded the premium tax cost, but instead
increased the administrative requirements beyond what was provided in the contract, while
reducing the administrative cost percentage to cover the unfunded premium tax. This violated
the contract, and the District should pay the appropriate allocation for both administrative
expenses and the premium tax. This claim should be calculated for each of the last four contract
years.

DCHSI suggests that the individuals with the best knowledge to support this claim are
Frenchie Smith and Chartered’s finance staff, who should have the data on all the additional
contractual requirements/conditions imposed on Chartered by DHCF that escalated Chartered’s
administrative costs above the administrative percentage allocated by Mercer.

* ok ok

As we sated on our April 11 letter, the interests of DCHSI and Chartered should be fully
aligned concerning the collection of all amounts owed to Chartered by the District. We look
forward to your response. '

Very truly yours,

avid Killalea
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I I lana Manatt, Phelps & Phillips, LLP
manatt | phelps | phillips Direct Dial: (202) 585-6555
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July 12, 2013 BY EMAIL

Charles T. Richardson
Faegre Baker Daniels LLP
1050 K Street NW

Suite 400

Washington, DC 20001

David K. Herzog

Faegre Baker Daniels LLP

300 N. Meridian Street, Suite 2700
Indianapolis, Indiana 46204

Re: D.C. Chartered Health Plan Fifth Status Report and Claims Against the
District of Columbia

Dear Charlie and David:

On behalf of DCHSI, we write further to the parties’ prior correspondence of April 11,
April 19 and May 23, 2013 concerning Chartered’s potential additional claims against the
District, as well as the statements in the Fifth Status Report concerning the potential settlement
of those claims.

DCHSI previously explained that Chartered has additional claims to pursue against the
District not included within the approximately $60 million (plus interest) claimed to date. You
have not substantively responded to our inquiries about the Rehabilitator’s consideration of such
additional claims. At a bare minimum, the Rehabilitator admits in the Fifth Status Report that
the current claims cut off as of March 31, 2012; that leaves a minimum of one more full year of
underpayments from the District to Chartered that are not included in the pending claims, in
addition to the other underpayments discussed in our letters of April 11 and May 23. As it
stands, you have not revealed any information about what claims are being settled, what
compromises are being made, and the basis for any compromises. One question will be how the
proposed compromise compares to the value recovered by United Healthcare on its similar
claim, on which it evidently is recovering over 80%. Given the nature of these disputes — as we
have pointed out, the District, through the Rehabilitator, now controls Chartered and also is
Chartered’s creditor, transparency is critically important.

The Rehabilitator has a duty to all creditors and parties in interest, including DCHSI as
the holder of any and all residual interest in Chartered, to recover the claim against the District to
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the maximum extent reasonably practical. The Rehabilitator acknowledged in his First Status
Report his duty to “preserve any residual value for Chartered’s shareholder.” That includes, at a
minimum, asserting the full extent of the claims, vigorously pursuing the maximum recovery
and, in the event of settlement, reaching the fullest possible settlement and not releasing claims
that have not even been asserted. Given DCHSTI’s strong interest in having the fullest possible
value on the claims recovered — which interest the Rehabilitator should share — DCHSI renews
its request that the Rehabilitator respond substantively concerning its evaluation of the additional
potential claims against the District. DCHSI submits that it will be far more efficient and
effective to exchange information voluntarily in advance than to have to do so in the context of
litigation over the settlement once an approval motion is filed. Among other things, such
cooperation has the potential for reducing expensive litigation if the Rehabilitator in fact has
acted prudently and in the best interests of Chartered’s creditors and parties in interest.

We also note that reinsurance receivables or recoveries are listed as an asset. It is
possible that reinsurance remains available to Chartered, and we would appreciate your
clarification as to whether all reinsurance claims are being pursued vigorously..

Very truly yours,
/s/

David Killalea

201777017.1
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Department of Health Care Finance

5k K

Office of the Director

April 4, 2011
To: Mayor Vincent Gray
From:; Wayne Turnage

Through: Paul Quander, Interim Chief of Staff
Beatriz 'BB' Otero, Deputy Mayor

Subject: Issues at Department of Health Care Finance (DHCF)

The purpose of this memo is to provide a summary of the major issues at DHCF which
have surfaced during the assessment of agency operations initiated shortly following
my appointment on February 1, 2011. This assessment was conducted to identify a
baseline of problems inherited from the previous Administration and to build a solutions
oriented approach for addressing these issues as expeditiously as possible.

Issues of Concern at DHCF

For purposes of this memo the issues identified through this assessment have been
grouped into three categories: (1) Reimbursement Problems; (2) Program Integrity
Problems; and (3) Operations Problems. For each issue, this memo provides a
description of the problem, the planned solution, and discusses potential budget
implications.

Reimbursement. As shown in the Table on page 2, there are three significant
reimbursement-related problems and each of these pose potential budget issues
depending upon the manner in which they are resolved. The issues of most concern
are the improper DRG payments [Note: This is now resolved], unstable rates for
Managed Care Organizations (MCOs), and problems with Disproportionate Share
funding at Children's National Medical Center (CNMC). With the substantial benefit of
hindsight, it can be said that the decisions (or inaction) that led to most of these
problems were at-best ill-advised as the potential budget problems for the District under
the described worst case scenarics would be serious.

DHCF is working to resolve these problems without major consequence 1o the District
but frankly in the case of the improper DRG payments we must wait and hope for
approval of the new rates from CMS. Staff inform me that approval is imminent but
CMS has been sitting on this State Plan Amendment for nearly one year. In the case of
DSH payments to CNMC, if the audit results stand, there is no apparent painless
resolution at this time. With respect to MCOs, DHCF enters rate negotiations next

899 North Capitol Street, N.E., Washington, D.C. 20002 (202) 442-5988 Fax (202) 442-4790



{ Issues of Concern o

Payments. In the 3°
quarter of FY10 DHCF

. developed a new DRG
payment methodology for
hospitals, Rather than
wail for CMS approval, a
decision was made {o start
paying the new rates in
Oclober 2010. Thatis

approve the new rates,

Unstable MCO Rates.
Previous agency
leadership directed Mercer
to set the MCO rates for
the Alllance hbelow the
lowest lavel considered
actuarially sound. The
goal was to use higher
rates on the Medicaid side

losses. However,
Medicaid expansion
brought former Alliance
members with higher
health care costs into the
Madicaid program and the
expected margins on the
Medicaid side have not
materialized. Further,
both MCOs have
experienced substantial
losses on their Alliance
business. Additionally,
DHCF is in negotiation
with one MCO 1o settle a
lawsuit filed alleging that
rates paid in 2008 were

i actuarially unsound,

i costing the MCO nearly
$2¢ million. While our
acluary disagraes with the
sum, they have informed

i _us thal the case has merit,

improper DRG

"~ Warst Case Outcome

!

1 CMS could approve the

t

>§6mtions Underway

Budaet implications

rates and there would be

‘; no problem. However, if
' CMS decides lo either
© reject the State Plan

illegal.and CMS has yetto

Amendment or
significantly modify it, the
rates DHCF are currently
paying haspitals would be
invalidated. ’

I actuarially sound rates

are not established for
FY12, one MCO 1s
threatening to leave the
program. This means

. DHCF will not have the

¢ required number of MCOs
_to retain the program and
. beneficiaries would have

to offset predicted Alliance

the freedom to receive

- health services through a

fee-for-service
arrangement and without
the cost ceiling MCOs
sometimes successiully
impose on providers,
This would undoubtedly
increase cost beyond
budgeted levels for the
program in FY12.
Furher, should DHCF be
advised to seftle the
lawsuit this will add to the
unbudgeted pressures for

P FY12

Note: Rand conducted the
one seminal study of the
impac! of MCQOs and
conciuded that they lower
costs by up to 25 percent,
That a $125 million figure

i inDC

{
4
i
1
!

)
{
{
{

Lo

if CMS has not approved
the new rates by June 1,
2011, the Director will

{ resgind the new rates and

. order that paymenis
:-cease until CMS makes a
. final decision.

i
i
i

RESOLVED as of May 1

i If DHCF's rate plan is not

¢ approved or is significantly

{ medified, the agency

1 faces potential

¢ disallowances because of

1 the decision fo pay the
new rates before they
were actually approved.

i This would add

, significantly to the $23.3

; million In existing budget

. pressures for FY11

! (ISSUE HAS BEEN

|_RESOLVED)

“The Director Is meeting | In the Mayor's budget,

with several companies
that have expressed a
desire to enter the District
as an MCO. This is far
from certain however and
not a timely solution. In
the interim, the Director
will mee! with Mercer (o
discuss the goals for
FY12 rate setling. Data
an MCO losses will be
examined and we will
seek o establish
actuzrially sound rates at
the lowest possible level,
Regarding the lawsuit, the
agency ig negoliating a
setilement

s Bty

| Disproportionate Share
(OSH) Problams.
Childrern's National
Medical Center currantly
| receives $12.5 miltion in
DSH payments that are
used to fund Department
of Health nurses in the
school system. Early
indications from DSH

; audits are that the hospital
| does not provida the

i required level of

; uncompensated careto

| support this level of DSH
E payment.

[’Néiéz”ih’ir{é case of DSH funding, audits are und

"CMS ruiss will require
that these payments be

terminated. Children's
faces a possible
disallowance for
payments In FY11 that
they will expect the
District to cover. in
addition, once these

© payments are terminated,

1

; the Department of Health

will have up fo a $12.5
miltion buggét hole (hat
will requite gither layoffs
or additiona!l funding for

: Fyt2,

]

§

. Ifthe pretTminary audit

results stand, there is no
solution thatwould stave
off termination of the DSH
payments for Children's.
However, rather than
have the Department of
Health absorb a $12.5
million cut, it might prove
useful {o bring DCPS into
this discussion singe the
schaol system dirgctly
benefits from this.
program. Cutting.the
“program waould be
devastating:

significani savings were
assumed on the premise
t that all MCO rates will be
i held flat. In fight of this
; revelation and the lawsult
! this assumption may no
‘ longer be realistic thus
creafing & budget
prassuce for FY12,

|

i resolved, DSH payments
o Children's in FY11 —~
about $4 million at this
point -- will likely have to

for FYi2 of up to $12.5
million will not be made,
This leaves a substantial
budget. problem for the
Department of Health or
potentially DCPS. Wo are
rying saveral strategies to
increasg the reporiable
uncompensated care af’
Childrens .

1

arway 16 verify whelhor ihe repored high levels of uncompensaled care
_____usad lo support DSH allocations for wo nospitals is matched by the actual experience at those facilities,

Depending on how this is

be retumed and payments |
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week and will attempt to resolve this problem in the District's favor but we face
significant hurdles.

Not listed on the table is the reimbursement problem with I[CF/MRs. When the rate
structure for ICF/MRs was established in FY10, it covered only a portion of the 5.5%
Stevie Sellow's tax. There is language in Statute that renders this tax uncollectible
unless it is structured in a way that allows the District to collect FFP. This is not
possible with current rate structure. The Mayor's budget for FY12 reflects the fact that
the revenue from the Stevie Sellow's tax appears, at this point, to be uncollectible
absent a change to the rate methodology. DHCF is pursuing the required change.

Program Integrity. There are significant program integrity issues at DHCF and some
exist as a threat to the agency’s budget. As the Table on page 4 indicates, these
problems are the result of the agency's historical practice of paying for services in
amount, duration, or scope that are beyond the levels allowed for in the existing State

plan.

In terms of fiscal impact, the most problematic of these services is the optional
Personal Care benefit, Over a rolling 12 month period, DHCF has paid $119.8 million
for personal care services to 6,450 beneficiaries. [Note this figure does not include
$57.8 million paid through the waiver program for persons who are elderly or disabled
and the $9 million for persons in the DD waiver.] Although the State Plan limits this
service to 1040 hours per recipient, the agency did not establish effective and
permanent edits in the MMIS to deny payments beyond this limit. In addition, the
process through which these services are authorized is lenient, and the agency has
virtually no system in place to monitor whether the benefits being paid for are actually
needed at the reimbursed levels.

Based on newspaper requests for information on this program, we expect a series of
articles on the District's personal care program alleging substantial waste. | have
ordered some short term solutions to slow spending in this area which we will
implement immediately and a longer-term approach to bring this program in line with
the actual level of need.

Individually, the other problems identified in the Table do not have the fiscal impact
observed for personal care but, in the aggregate, pose significant risks to the District.
DHCF staff have presently identified 15 services for which there is reason to believe
that appropriate controls have never been established to guard the benefit. For the
dental program, the absence of controls has resulted in more than $6 million in
overpayments since FY10. This amount has been added to our FY11 spending
pressure. | have directed staff to research each of these 15 issues'immediately and
establish the necessary protection in the Agency’s claims payment system to prevent
any future overpayments.

The last issue reported in the Table is a problem for DHCF that is created externally.
The courts routinely order children into residential treatment programs with Medicaid as
the payer. Unfortunately, federal audits have determined that many of the children who
receive these placements do not meet the medical necessity requirements to support
Medicaid reimbursement. As this problem is addressed across the District, agencies
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{ssues of Concern
i Personal Care.Aide
| Medicald benefit
| ungontrolled, The cost of
© the Medicaid Personal Care
1 benefit is growing by 25
. percent each year. There
' are strong indications that
¢ fraud is a key component of
i the growth. This benefit is
! offered as a State Pian
Option servics and is
capped at 1040 hours.
' However, staff report that
this dimit has never been
enforced and patient
agsessments are not used
! to determine the need for
! the service. A SPA was
i submitted to timit benefit to
¢ 520 hours but CMS has
i placed this request on hold
; pending discussion with
: DHCF of several concerns.
}

i
{
i

Banefits Paid Outside of
State Plan, The Medicald
program has been paying
for numerous beneflts
beyond the legal limits

: established in the State

i Plan. Most notably, among

| these are dental services.

i However, staff have

! |dentified more than 15

; problem areas that are
believed to have

fongstanding overpayment

problerms.

i
1
¢
i

¥

Worst Case Outcome

" Curren growih rate is not
! sustainable and there will,

- likely be major news Stories
- in the future about fraud in

this program. News autlets
have already begun FOIA

. requests for records on this

i

y

|
|
|
!
H

i

i

f

program.

" { a standard form that

Payments for all services |

that are not covered by the
State Plan could be
disallowed by CMS.

Solufions Underway

Budget Imiﬂicatior@

Rather than await CMS
: approval-gf thg 520:imit:the
i Director has instructed that
| the following actions be
. taken in the next 30 days:

. (1) Change-the way in

- which the secvices are

! ordered by having

{ physicians prescribe using

i

! requirés the dogtor to give

i the diagnosis and patient.

i fungfional.imitations: (2)

: Adopt:a new assessrhent

i tool to better determine

i exactly how many hours.of

' PCA sewices a beneficiary

; requires; and (3) Require &

. stronger clinical review of

¢ all cases with request for

« mora than1040 hours, In
the long-term, the Director
will require prior

. authorization before any-- .

. PCA safvicg i$ approved

. and plans to-contract with

! an ASO to,manage-the -,

l -entire procgss. . X

TPCAsavin

| last guarter of FY12,

gs are reflected
in.the budget for FY12. To
ensure that these savings-
are.realized the shor term
actions must be
implemented immediately
and the long-term pians
must ba-initiated so thata
program is in place by the

“.

The Director has requested
that a team be established
to regularly identify
problems of this nature and
{ implement immediate fixes
i to DHCF policy and its
payment system that will
stop and prevent future
overpayments. This group
| meets weekly and is
; required to prepare a status
j report an the progress
| being made in addressing
{ problems.

Payments made for
Psychiatric Residential’
Treatment Facilities
{PRTF) at risk. Payments
have been made for PRTF
services not established as
medically necessary, most

< frequently because the
service was court-orderad.
System controls were riot”
previously in place to
prevent payment.

!
i
N
]

i
i

P

ayments-identified by

i federal dudits as having

begn made without
established medical
necessity will result in
digallowances.

I

H

" Al oure

" | is made. The target:start’ -

ent placements
! through a partnership with.s
OMH and'pald forby -~
Medicaid are under medical
[ necessity review. v
! Beginning April 2011, all

! newplacements wiltbe - -
| reviewed and. prior .
1~ authorization nurabers will -
“be réquired béfore payment

i date forthis change is-June
[P ‘
t

The agency exposure for
the dental problem is $3.7
million for FY10 and $2.8
million (thus far) in FY11.
As a result, over $6 milfion
was added to DHCF's FY11
spending pressure.

Due to this new policy, .
other child-sefving agencies
that have refied on Medicaid
payment for residential
services will have to pay for
placement with Jocal doflars
if {he case does not met

_megicalhecessity.” This wil

_creats aispending pressure

“In FY.{2. Moregver, the -
District is at risk for
df_saji;jWances it PRTF
services from prior years
are dudited. :

that have relied on Medicaid to pay for these placements will no longer be able to

defray the cost of these services with federal dollars. This will obviously increase local

spending pressures at a time when revenues are stressed.

Operations. As shown in the Table on pages 5 a
operations issues that the agency must resolve to avoid negative budget consequences

nd 6, there

are several outstanding

for the District. Of the six problems identified four - MMIS certification, federally
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. Issues of Concern

Work to ensure

| certification of MMIS
certification is In catch-up ;

mode, DHGF's MMIS

system must be cedified in
the fall of 2011. ‘When-the
system went live in 2010°%
was .under resourced, had

. more than 350 known

defects, and had processed
over $17 million in

;. payments to providers who

did not have a license on
file. Leadership did not
address any of these
issues. .. .
Potential loss of Dept. of
Defense discount pricing

for HIV drugs for Medicaid .;

beneficlaries, On
December 31, 2010, the
1116 Waiver allowing the

District to establish a closed :

network of pharmacies o
dispense HIV antiretroviral

. medications to Medicaid

FFS beneficiaries ended.
Efforts by the previous

. leadership to resolve this

problem prior to the end of
the Waiver were not
successful, The
pharmacies in this network
agreed 1o receive product
replenishment by the DC
Department of Health

" (DOH) Pharmaceutical

Warehouse for the amount
of HIV medications they
dispensed inlieu of the
normal pharmacy payment
reimbursement.

Nationally required MMIS
update substantiatly
behind schedule. The
District's federally
mandated updates to all
Medicaid MMIS systems
were never contractually
initiated and the work has
yet to start. The deadline for
completion of this work is 1-
2012, Many States put
contracts in place in 2010
and are now in the testing
phase for the new systems.

mandated changes to MMIS, potential loss of DoD pricing for antiretroviral drugs, failure
to collect MCO drug rebates -- have budget consequences if not successfully resolved.

Waorst Cage Qutcoime

Solutions Underway

Budget implications

. If the system-is: not certified
¢ by:GMS accarding to
schedule, DHEF's 75

" percent matchi for alt

: systems-rolated cost will be
reduced to 50 percent.
“creating a significant
budget pressure.

IFwe do not receive CM$
. approval to continue this
process, either one of two-
. possible worst case
: outcomes will occur

1) If any beneficiaries
learned that DHCF
- continues to require that
they receive drugs through
" a closed pharmacy network
without official approval
from CMS, the agency
coutd be sued for frae
cholce of provider.

{ 2) if DHCF allowed or was

: Torced to afigw beneficiaries:

. la receive these diugs lrom

* any pharmagy, the cost ta,
the DC Medicaid program

: would be extremely high as

the current discountis

astirmated at 60%.

if this work is not
completed on 1-2012
DHCF will not be able to
send or receive over 80%
of our claims to and from
any Medicaid provider.
(80% of all claims are
submitted electronically to
DHCF)

The D

dirgcto
natienal staff In February
.?0141/?616} sgaured’
incréased resoirees for the.
projact, Aweekly

.moritoring process WaS'PPl

inpiacetoalent the Director

*of CORtINLING problems.

While much-work remains,
the defects have been
greatly reducad and
documents from providers
have been obtained to
reduca a:potentlal $17.5
million problem to less than
$300,000.

"BHGF and DO meet’

wackly to discuss the new
contracting, Alsp DHCF is
In discussions with CMS.on
alternative,ways o obtain
CMS approval for selactive
contracting with
phammacles to aliow the
continuation of DOD
pricing.

DICF s currently working

with the Office of Contracts
and Procurement to modify
the ACS contract. The
package requires Council
approval. In the interim,
the Director has requested
that ACS use hours inits
existing contract to bring in
programmers and begin the
work. These hours will be
replenished once the
contract is approved.

"N estimate at present but

"No budget impadt but

Fmelywith AGS 1 The most significant budget |

implication assoclated with 1
afailure to certify would be
a loss of the 75% percent
mateh rate for systems
davelopment which 1s being
carfed on the Agency's
books.

lose of the network discount
would be substantial.

massive program failure as
80% of claims - roughly
%1.8 biltion — will either have
to be paid manually or
providers will not be
reimbursed.

e

Based on recent staff efforts to address these problems, | am encouraged about the

prospects for

progress on these projects wit

resurface.

success. Moving forward, we have established a process to monitor
h steps to alert senior management at DHCF if problems
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i Issues of Concern

" Worst Case Outcome

“Solufions Underway |

Budqéﬁh’{ﬁﬁcations'

MCO Drug Rebates not
being collected. Effective
March 23, 2010 new
legislation required
manufacturers that
participate In Medicaid Drug
Rebate Program to pay
rebates for drugs dispensed
to MCO enrollees. Previous
leadership never authorized
the technical work on the
MMIS to capture thése
rebates. As aresult,
monies owed to the District
are now being held by the
pharmacles retroactive to
10-2010. The deadline for
implementation was
October 1, 2010.

Electronic Health Records
fncentive Program not
pursugd. CMS lssued
giidance on the
establishment.of an
incentive program to
provide payment to certain .
ehg‘ble providers who adopt’
and bacome meantngful '
usors:of electronic heaith
records, n Augusi 2610
PHCF was awarded
approximately $990K to

- develop the plan. DHCF
- was required submit the

¢ cantract-for-Alfiance.

plan to CMS in late 2010 to
facilitate a 2011 start date.
The plan was never
submitted

Festoring Cancelied Unity
Pharmacy, The RX
Beneficlaries was cancellad
tast year, to be effeclive 4-

30-2011 and no alternative
was established.

Conclusion

Over the next months, DHCF staff will wor
same time | have instructed staff to surface any a
as we handle the daily press of work. Should other issues arise

T s e e st i

DIHCF has to retroactively
ask pharmacles to provide
information on drug
utilization back to Oct 1,

. 2010. However, if we do

. "Wiffiout this program |

not complete the required
technical work the rebates
will continue to sit with the
pharmacies.

providers will not receive
their incentive payment for

: adopting, Implementing of
" upgrading electronic heath

record systems.- Could
result in a significant: public
relations problem. .

" {iithout resolution, 23,000

Alliance beneficiaries would
haye no access to drugs on
May 1, 2014

We are in {he process of
modifying the ACS contract
. and ACS will modify the
! MMIS system to receive
* pharmacy encounters.

MCO contracts needs to be
modified to require them to
give the District pharmacy
encounters from their
PBM's. This process is

' now underway. Once

! completad, we will go back
i 1o 10/172010 to get monles
i from drug companies.

"DHCF has asked forand

* received an exiensionto
" use the-funds through May.
© 31, 2014, The agency has
' submltted to:CMS a plan to
¢ carry out the stepsin
phases fhropgh August

; Duecior cons. derad havmg
: MeQ's. manage this.beneiil
under an ASQ arrapgement’
! but concern ahaut’
unbudgeted costs in FY12
1 leg to & last hour
: agreament with Unity.

attention of the Mayor's office we will provide timely notice.

" “Adverse budgel impact has

f There should be no adverse
1 impact once we
successfully complete the
work required to draw the
rebates. Until such time the
revenue is temporarily lost
to the District.

1
l
.
H
i

[

baen temporarily averted.

Not addlllonal budget impac
for FY12 antnclpaked

\
s Advorse outcome avened
g
i

k diligently to address these problems. At the
dditional problems that are uncovered

that warrant the

899 North Capitol Street, N.E., Washington, D.C. 20002 (202) 442-5988 Fax (202} 442-4790






od cowmcEwm>> adueUI{ 3leD) Yy esH Jo Juswpeds(
LL0Z b aunp

[Iduno) JoLisi|

:8y] Joj uoneuasald

sawoo}np
pue $s920.d :sweiboid

ale) YjjeaH s, jou3sig ayl
104 Bunag ajey ase) pabeuely

o P S m s e s e 7 SRR AL A B B B S o s e 0 T, S o £ G A 0 0

X
ol
x
¥
¥
X



10edw| [B207 UCIIIN Z£$ Bulauq siojoe4 D

49OHQ Ag pesodoid pue Lienjoy Ag pepusiiuiodsy sajey
j9bpng s.io0lepy ur suoipdwnssy
ZLAd uljomsig eyl Ag pahojdwg yoeoiddy Bumes ajey D

sojey paroiddy 0} suoeslipon 4OHA
LLAS Ul flounod joLisiq Ag panroiddy ssjey
SS800.I4 19bpng pue bunas sjey ussmieg Ssjqoid buiwi|
L LA U] 8duel|lyy pue Pledipal 104 PaysI|JE}S] Ssjey D
bumes ajey 404 Abojopoyap JoLsia
buines ajey buiuisAog) sjuswalinbay [eispso-
weibouad aien pabeuepy s3ousiq uo punoibyoeg

aulj3nQ uonejussaid



¢ S9SS0] 9onpoud [[Im S3jel punos [elenioe Ysijgelss o} ainjieq «
Juswiaiinbal B JoU SI SSaUPUNOS |BUBNIOY <«
[enoidde |eiopa) pasu jou saop welbold asuely O

yolew |etopay Joj o|qibije jou aie sales paliiieoun <«
abeyoed
njeuaq pue suonieindod pataaod 1o} sjeudosdde aq jsnwi ssley «
SIND Ag paiied pue — Bulnsuo)) 18218 asn am — Asenjoe
pajenuapalo e Agq padojarap ‘punos Ajjelenioe aq jsnwi sajey «
suone|nhBal jeiaps) Ag paulaaoh ated pabeuew piedipain [

Juswisaibe a1es uewny SND ybnouyy ueid o,¢ B buninioas Aouaby «
pajiuM pue paispuey) — siapinoid aled pebeuew om|  «
0007z Ul 9ied pabeuew 0] 80IAI8S-10}-88) WO} PSAOW 33UBIlY <«
PIEJIP3IN 10} 8661 Ul PRYSIQEIST <«

92UBI(|Y pue piesipa|y Jo) weiboid aien pabeuep s 40HA 0

suoije|nbay |elopoa4
Ag pauianong) weliboud aien pabeuely s,49HA



swerdoid prestpoJA 21elS FuLIoquIIau Ul SPUdly,
SQOIPUI puJ} [BUONBN
sue[d ares padeuswt Aq pasIeI Sanss]

erep [eioueuy sued yiyeoy Y} Ul pIIqIYXe PUSI} [eNUIY
SOOINOS PUSL] 4

QW) IOAO SAZURBYD SO0 puUB UOTBZI[IN JO uonosafoxd atyy St pusn [eIpajy

189G a1y sajey alen pabeuep MOH



10eduw| [B20T UOHjIN Z£$ BuiaLg siojoe D

+4DOHQ Ag pesodaid pue Aienjoy A9 popusilillioosy] sajey
jobpng s.4ofeyy ur suondwnssy
ZLA4 urpusig syl Ag pefojdwg yoeosddy Bumes siey 0

sojey peroiddy O] SUCHEIHIPON 4OHA

LLAL Ul frouno jousiq Ag peroiddy sejey

$S89014 Jabpng pue bumes ajey ussmiag Swsjqoid buitul |
LLAA U] dduel||y pue pledipajy 104 paysl|qe}sy ssjey E

bunes ajey Joo Abojopoyjspy
bumes ajey bullienos) sjuswialinbay [eiaps-
weibold asen pabeuely S10U1SI(] UO punolbyoeg _U

aulnQ uoljeluasaid



pajaldwoo si ssaoold
uonenobau a8l 49OHJ AYIAIDY ON sunr

oUuel|lY

pue presipaiy o (ybiy
pue ‘wnipawl ‘moj}) abuel
ajes punos Ajjeuenioe yum

J4OHQ sepinoid sl AUAOY ON Aep
Ho sxony AjjeordAy s} [4dy uo f1oUNo0Y
ssaooid Buiies 1.l 4OHQA 0] }1@Bpng spwigns JoAey judy

wea| malnay jobpng
s JoAepy 0} pepiwgns
AAoyY oN  sjesodoud 186png Aousby Aenigay

Tepuse)

}abpng sjo13sia Yim paubijy JoN
SS920.1d uoneijobaN ajey Ss.49HA



ueoiubis alam

SOSSO| 9oUEl||Y PUE Szijelis}ell Jou pip suiblew presipaly ‘weiboid piesipapy ay} o} siaquiaw
aouel||y Auew psaoul jey; Aoijod B Uyim papioulos |l asneodaq pajie} Absjel)s ay] ‘sejel
souelj|y JoMO| Wol) S8sS0| paoadxa 19syo 0} pajoipaid alem suibiew plestpsiy Jaybiy woly
suiesy "yojew [eispay SZIWXew o} 010z aunr ui diysispes| 40HQA Aq pabueyo siam sajey,

LL LY) S« gc'v61l$ SOUEllVY

pieSIpa

AWA A 20CLes

4oHafaies seley | sejenponoiddy-pounog | . weiboid

010z aunr uj diysiapea 40HA Ag
pabueyd aiop\ sajey — 110z uj weiboiad 9duel||y
puy piesIpajn 104 sajey paysi|ge)s3 [1ounod




10edw| |BO0T UOKH|IA Z£$ BuiaLg siojoed D

494 Ag pesodoid pue Alenjoy Ag pepusilioosy] sejey
jobpng s.joAepy Ul suonduwnssy

ZLAd ur3o1asiqg sy Ag pafojdw3y yoeosddy bumag sjey &

sojey paroiddy 0] SUOHEIUIPOW 4OHd
LLAL Ul flouno Jousiq Ag penoiddy sejey
$S800./4 186png pue Bunjes ajey ussmiag SWsjqold buil]
L1 Ad U] SdUel||Y pue PIedIpaly 104 Paysiigelsy ssjey D
bunjes a1y 104 Abojopoyien
Buies ajey buiLisAog) sjuswialinbay jeispa-
weiboid aien pabeue|y S,1013SIg U0 punoibjoeg D

aulj}nQ uoljejuasaid



sue|d aied pabeuew 0}
Jeflo sjel [euy sjiwgns JOHA AYAlOY ON 1s| aunf

SoUel|Y pue PIEJIPSN
10} (ybiy pue ‘wnipaw ‘moj)
abuel a1e1 punos Ajjeuenyoe

UIM 4OHQ sapiaodd Jsdlsiy ANAROY ON picz Aey

Bugges|n foxony bumes ayey AJIAIOY ON Uiy [udy
jlounc)

AyARoY ON 0} }ebpnq spwgns Johey . s} Ay

Wea| MSINSY
198png s JoAejy o) papiwugns
AjAROY ON lesodouid 396png 4OHQA Ui/l Arenigad

papiwgng sepp Jabpng
S 10Ae|N 19} SYIUO om] |13un 938jdwio)

JON SeM\ SSo20.4d uonennobap aley s, 49HA



‘weiboid

0 Fmécmoc_ auy} 40 1800 oy Joy Aed (M seale asay Ul souewopad [nyssaoons wouly sbuines ‘swi 1eaQ "siusijed Alinoe-moj 1o}

SuoISSIWPE Jusyedul JO JaqUINU Ay} 8SeaI0ap pUE ‘saoialas Aouabiows-uou 1o} Woot AoUsbIaWS Sy} Jo 9SN SIsquisw 1idLy
asea109p 'ooueuriopad s Jeak Snojnasd JOAC SBLOTINO YUIG 9SIOAPE 2oNpal Anisssoons SO H pred ag AJUC [fim SSARUSIUL 190N

‘pUNOQ JSMO| PUNOS A[[ELIENIOE Je ]as a1oMm sajey,, Welbold yjesH s,Ualp|iyD pue Piedipsjy 10} papusiq si oey,

10D
€60'67C'LLZS  288'G¥2'902%  LZL'VOE'6LLS [e507 jejoL
pajews3

e/ LL 881 Bux L1V SOUElY

29'G6¢C% Nw mwwwi c9 hmmw* PIEdIPSN

126png s JoAej\ uj pawnssy
uey] JoybiH sajey salinbay ssaupunog |elien}oy



L

1oeduwj jeo0T UOIjIAl ZE$ BulALg siojoe E

+40Hg Ag pesodoid pue Aienjoy Ag pspusliliodsy Sajey
10bpng s.oAepyy ui suonduwnssy
ZL A4 urousig syl Ag pafojdw3 yoeolddy Bumes sjey »

sojey paroiddy 0] SUoRIIPON 4DHJ
LLAL Ul rounoQ Jousiq Ag penotddy sejey
$S90014 J9bpng pue Bunjes ajey usemeg suwiejqoid buli|

LLAd U] 8dueljly pue piedlpsiy 104 paysliqelsy ssiey _U
buies ajey 104 Abojopoyispy
Bumes ejey buiuisog) sjuswialinbay [eispo-
welibold aien pabeuey S1o11SIQ U0 punoibjoeg D

aul3nQ uoijejudasaid



¢ sajel pajendes pasoidde ay) yum ared yjesy

salleIdIyauaq Jo }1S09 180D I1snw saluedwod aie) pabeueiy O

s|{e0 9}kl 1509 Jaybiy ul salieloyauaq buowe asealou| «

oouel|ly pue
DIEDIPSI\ U10g 10} SalkJ punos Ajjelienioe 0} JUsWaAO «

JuswijjoJua Ul sasealoul pajoslold «
1509 [ED0] Ul 8seaJoul BUIALIp ale siojoe) 9aiy]l [

seiuedwog aled pabeuew om) sJouIsI(
ay) 0} Jjoud Jo uoliw Ze$ apiaoid Jou op sesealoul aiey M

sojey
alen pabeue|y 104 ajewi}sy 1S09
2207 [euonippy bujoeduwj siojoe



EXHIBIT 5



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION

DISTRICT OF COLUMBIA,
Department of Insurance, Securities and
Banking,

Petitioner, Civil Action No. 2012-8227
Judge Melvin R. Wright
V. Next Event: Status Hearing
August 21, 2013 at 9:30 a.m.
D.C. CHARTERED HEALTH PLAN, INC.,

Respondent.

DCHSI'S REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to Rules 26 and 34 of the District of Columbia Superior Court Rules of Civil
Procedure (“DCRCP”), D.C. Healthcare Systems, Inc. (“DCHSI”), by counsel, request that D.C.
Chartered Health Plan, Inc. (“Chartered”) and its Rehabilitator produce the documents specified
below, within thirty (30) days of service, to DCHSI’s counsel, David Killalea, 700 12" Street,
N.W., Suite 1100, Washington, D.C. 20005. The production of documents in response to these
requests shall be in accordance with the Instructions and Definitions set forth below and District
of Columbia Superior Court Rule of Civil Procedure 34.

INSTRUCTIONS AND DEFINITIONS

(a) “Chartered” means D.C. Chartered Health Plan, Inc., and shall include its current and
former officers, directors, employees, agents, attorneys, consultants, experts, and other
representatives.

(b) “Claims” means any and all claims, demands and causes of action that Chartered has,
may have, or had, whether asserted or unasserted, against the District of Columbia and/or its
current and former officials relating to the District of Columbia Medicaid and/or Alliance
programs and the DHCF Contract.

(c) “CMS” means the Center for Medicaid and Medicare Services.



(d) “DHCF Contract” means that Contract DCHC-2008-D-5052 between Chartered and
the District of Columbia Office of Contracting and Procurement on behalf of the District of
Columbia Department of Health Care Finance concerning the provision of healthcare services
under the Medicaid program and the Alliance program that was in effect from on or about
May 1, 2008 through April 30, 2013.

(e) “Document” means all materials within the scope of DCRCP 34, including: all
writings and recordings, including the originals and non-identical copies, whether different from
the original by reason of any notation made on such copies or otherwise (including emails,
correspondence, memoranda, notes, minutes, statistics, letters, contracts, reports, studies,
statements, offers, notations of any conversations, graphic representations of any kind,
electronic, magnetic or optical or electrical records of any kind, and any attachments to any of
the above).

(F) “Person” means any natural person and entity, and shall include any and all of such
person’s principals, employees, agents, attorneys, consultants, and other representatives.

(9) “Rehabilitator” means the Commissioner of the District of Columbia Department of
Insurance, Securities and Banking, and any of his current or former deputies, employees, agents,
attorneys, consultants, experts, or other representatives that have any connection to or
involvement with Chartered’s rehabilitation proceeding, including Daniel Watkins and all
attorneys, actuaries, accountants and others retained by him or on his behalf.

(h) “Settlement Agreement” means the proposed Settlement Agreement and Release

between Chartered and the District of Columbia, executed on July 22, 2013.
DOCUMENT REQUESTS

Document Request No. 1: All documents referring, relating to or constituting
communications between or among any of the Rehabilitator, Chartered, the Department of
Health Care Finance and/or any other agent of the District of Columbia concerning the Claims
and/or the Settlement Agreement, including all negotiations, offers and counteroffers concerning
the Claims.




Document Request No. 2: All documents that the Rehabilitator and/or Chartered
reviewed in connection with its evaluation of the Claims, the negotiation of the Settlement
Agreement, or its consideration of whether to enter into the Settlement Agreement, including
reports or analyses by Towers Watson, actuaries, accountants and other professionals.

Document Request No. 3: All documents on which the Rehabilitator and/or Chartered
relied in negotiating and/or determining to execute the Settlement Agreement, including reports
or analyses by Towers Watson, actuaries, accountants and other professionals.

Document Request No. 4: All documents referring or relating to the value of the Claims.

Document Request No. 5: All documents referring or relating to any defense or other
opposing position taken by the District of Columbia in connection with any Claim at any time.

Document Request No. 6: All documents referring or relating to the decision to divide the
proposed settlement payment between the $18 million “Part I’ payment the $30 million “Part 11”
payment in the Settlement Agreement, including communications with CMS.

Document Request No. 7: A copy of the databases maintained by the District of
Columbia and Chartered of disputed and undisputed provider claims from 2008 through 2013,
whether for mental health claims, dental claims, pharmacy claims or otherwise, including
encounter data, and any documents concerning reconciliation of provider billings and payments.

Document Request No. 8: Chartered’s provider contracts in effect from 2008 through
2013.

Document Request No. 9: All documents relating to Mercer’s setting of reimbursement
or payment rates relating to Chartered for each year from 2008 through 2013, including
communications between or among any of Chartered, the District of Columbia, Mercer and
CMS.

Document Request No. 10: All documents referring or relating to or constituting
payment or rate negotiations with providers concerning Chartered from 2010 through 2013.

Document Request No. 11: Working papers supporting the premium deficiency reserve
noted in Chartered’s financial reports as of March 31, 2013 and any documentation relating to
subsequent changes to that reserve.

Document Request No. 12: Documents reflecting the District of Columbia’s analysis of
disease acuity relating to Chartered from 2008 through 2013.

Document Request No. 13: All documents relied on in preparing your responses to
DCHSI’s Interrogatories to Chartered and the Rehabilitator.




Dated: August 8, 2013

/sl

David Killalea (DC Bar 418724)
Manatt, Phelps & Phillips, LLP
700 12" Street, NW, Suite 1100
Washington, DC 20005-4075
Tel. (202) 585-6500

Fax. (202) 585-6600
dkillalea@manatt.com

J. Jonathan Schraub

Sands Anderson PC

1497 Chain Bridge Road, Suite 202
McLean, VA 22101

(703) 893-3600
jjschraub@sandsanderson.com

Counsel for DCHSI



CERTIFICATE OF SERVICE

I hereby certify that on this 8th day of August, 2013, a copy of the foregoing was served
by email upon:

Prashant K. Khetan, Esquire

Troutman Sanders, LLP

401 9th Street, NW, Suite 1000
Washington, D.C. 20004

(202) 274-2950
prashant.khetan@troutmansanders.com

David Herzog

Faegre Baker Daniels LLP

300 N. Meridian Street, Suite 2700
Indianapolis, IN 46204-1750
(317) 237-1240
David.Herzog@faegrebd.com

William P. White, Commissioner

c/o Stephanie Schmelz, Senior Counsel,
DISB, Office of the General Counsel
810 First St., NE, Suite 701
Washington, D.C. 20002
stephanie.schmelz@dc.gov

Daniel Watkins, Esquire

Special Deputy to the Rehabilitator
1050 K Street NW, Suite 400
Washington, D.C. 20001
danwatkins@sunflower.com

Charles T. Richardson, Esquire
Faegre Baker Daniels LLP
1050 K Street NW, Suite 400
Washington, D.C. 20001
crichardson@faegrebd.com

E. Louise R. Phillips
Stephane J. Latour

Assistant Attorney General
441 Fourth Street, N.W., 650N
Washington, D.C. 20001
louise.phillips@dc.gov
stephane.latour@dc.gov



Stacy Anderson

Assistant Attorney General
441 Fourth Street, N.W., 650N
Washington, D.C. 20001
stacy.anderson2@dc.gov

Donna Murasky

Deputy Solicitor General
441 Fourth Street, N.W.

Washington, D.C. 20001
donna.murasky@dc.gov

Courtesy Copies to:

Jonathan J. Schraub, Esquire
Sands Anderson PC

1497 Chain Bridge Road, Suite 202

McLean, VA 22101
(703) 893-3600

jjschraub@sandsanderson.com

Joseph D. Edmondson, Jr.
Foley & Lardner LLP

3000 K Street, NW, Suite 600
Washington, D.C. 20007
jedmondson@foley.com

/sl

David Killalea
Counsel to DCHSI



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION

DISTRICT OF COLUMBIA,
Department of Insurance, Securities and
Banking,

Petitioner, Civil Action No. 2012-8227
Judge Melvin R. Wright
V. Next Event: Status Hearing
August 21, 2013 at 9:30 a.m.
D.C. CHARTERED HEALTH PLAN, INC.,

Respondent.

DCHSI’S INTERROGATORIES TO CHARTERED AND THE REHABILITATOR

Pursuant to Rules 26 and 33 of the District of Columbia Superior Court Rules of Civil
Procedure (“DCRCP”), D.C. Healthcare Systems, Inc. (“DCHSI”), by counsel, request that D.C.
Chartered Health Plan, Inc. (“Chartered”) and its Rehabilitator respond under oath to the
interrogatories specified below, within thirty (30) days of service, to DCHSI’s counsel, David
Killalea, 700 12" Street, N.W., Suite 1100, Washington, D.C. 20005. These Interrogatories shall
be answered in accordance with the Instructions and Definitions set forth below and District of
Columbia Superior Court Rule of Civil Procedure 33.

INSTRUCTIONS AND DEFINITIONS

(a) “Chartered” means D.C. Chartered Health Plan, Inc., and shall include its current and
former officers, directors, employees, agents, attorneys, consultants, experts, and other
representatives.

(b) “Claim” means each claim, demand or cause of action that Chartered has, may have,
or had, whether asserted or unasserted, against the District of Columbia and/or its current and
former officials relating to the District of Columbia Medicaid and/or Alliance programs and/or
the DHCF Contract.

(c) “DHCF Contract” means that Contract DCHC-2008-D-5052 between Chartered and

the District of Columbia Office of Contracting and Procurement on behalf of the District of

-1-



Columbia Department of Health Care Finance concerning the provision of healthcare services
under the Medicaid program and the Alliance program that was in effect from on or about
May 1, 2008 through April 30, 2013.

(d) “Document” means all materials within the scope of DCRCP 34, including: all
writings and recordings, including the originals and non-identical copies, whether different from
the original by reason of any notation made on such copies or otherwise (including emails,
correspondence, memoranda, notes, minutes, statistics, letters, contracts, reports, studies,
statements, offers, notations of any conversations, graphic representations of any kind,
electronic, magnetic or optical or electrical records of any kind, and any attachments to any of
the above).

(e) “Person” means any natural person and entity, and shall include any and all of such
person’s principals, employees, agents, attorneys, consultants, and other representatives.

(F) “Rehabilitator” means the Commissioner of the District of Columbia Department of
Insurance, Securities and Banking, and any of his current or former deputies, employees, agents,
attorneys, consultants, experts, or other representatives that have any connection to or
involvement with Chartered’s rehabilitation proceeding, including Daniel Watkins and all
attorneys, actuaries, accountants and others retained by him or on his behalf.

(g) “Settlement Agreement” means the proposed Settlement Agreement and Release

between Chartered and the District of Columbia, executed on July 22, 2013.

INTERROGATORIES

Interrogatory No. 1: Identify all persons who participated in any discussions or
negotiations at any time concerning the resolution of the Claims.

Interrogatory No. 2: Identify the date and location of each in person or telephonic
meeting at any time during which the Claims were discussed or negotiated with the District of
Columbia and the participants at each such meeting.

Interrogatory No. 3: Identify each and every Claim that you believe Chartered may have
against the District of Columbia, and the value of each such Claim.




Interrogatory No. 4: Identify each and every Claim that you believe Chartered may have
against the District of Columbia that you determined not to pursue by way of a formal demand
for payment through the DCHF Contract process, and the value of each such Claim.

Interrogatory No. 5: Identify any Claim that you believe Chartered may have against the
District of Columbia that you did not present or raise in any manner to the District of Columbia,
and the value of each such Claim.

Interrogatory No. 6: Identify each and every Claim that you believe Chartered would be
releasing under the Settlement Agreement if it becomes effective, and the value of each such
Claim.

Interrogatory No. 7: With respect to each Claim identified in your answer to
Interrogatory Nos. 3 through 6, identify all defenses that at any time were raised or brought to
your attention by the District of Columbia, the date and manner you became aware of the
defense, and the date and place of any discussions of such defense, including the persons
involved.

Interrogatory No. 8: With respect to each defense identified in response to Interrogatory
No. 7, identify each response you made to the District of Columbia countering or responding to
any such proffered defense, any communications or assessments you made concerning such
alleged defenses, and any further responses by the District of Columbia, including the date and
place of the communications and the persons involved.

Interrogatory No. 9: Identify all actions you took in response to the letters from counsel
to DCHSI dated April 11, 2013, May 23, 2013, and July 12, 2013, concerning Claims that
neither Chartered nor the Rehabilitator had asserted against the District of Columbia.

Interrogatory No. 10: Identify each person who assisted in the preparation of your
responses to these Interrogatories and to DCHSI’s Request for Production of Documents.




Dated: August 8, 2013

/sl

David Killalea (DC Bar 418724)
Manatt, Phelps & Phillips, LLP
700 12" Street, NW, Suite 1100
Washington, DC 20005-4075
Tel. (202) 585-6500

Fax. (202) 585-6600
dkillalea@manatt.com

J. Jonathan Schraub

Sands Anderson PC

1497 Chain Bridge Road, Suite 202
McLean, VA 22101

(703) 893-3600
jjschraub@sandsanderson.com

Counsel for DCHSI



CERTIFICATE OF SERVICE

I hereby certify that on this 8th day of August, 2013, a copy of the foregoing was served
by email upon:

Prashant K. Khetan, Esquire

Troutman Sanders, LLP

401 9th Street, NW, Suite 1000
Washington, D.C. 20004

(202) 274-2950
prashant.khetan@troutmansanders.com

David Herzog

Faegre Baker Daniels LLP

300 N. Meridian Street, Suite 2700
Indianapolis, IN 46204-1750
(317) 237-1240
David.Herzog@faegrebd.com

William P. White, Commissioner

c/o Stephanie Schmelz, Senior Counsel,
DISB, Office of the General Counsel
810 First St., NE, Suite 701
Washington, D.C. 20002
stephanie.schmelz@dc.gov

Daniel Watkins, Esquire

Special Deputy to the Rehabilitator
1050 K Street NW, Suite 400
Washington, D.C. 20001
danwatkins@sunflower.com

Charles T. Richardson, Esquire
Faegre Baker Daniels LLP
1050 K Street NW, Suite 400
Washington, D.C. 20001
crichardson@faegrebd.com

E. Louise R. Phillips
Stephane J. Latour

Assistant Attorney General
441 Fourth Street, N.W., 650N
Washington, D.C. 20001
louise.phillips@dc.gov
stephane.latour@dc.gov



Stacy Anderson

Assistant Attorney General
441 Fourth Street, N.W., 650N
Washington, D.C. 20001
stacy.anderson2@dc.gov

Donna Murasky

Deputy Solicitor General
441 Fourth Street, N.W.

Washington, D.C. 20001
donna.murasky@dc.gov

Courtesy Copies to:

Jonathan J. Schraub, Esquire
Sands Anderson PC

1497 Chain Bridge Road, Suite 202

McLean, VA 22101
(703) 893-3600

jjschraub@sandsanderson.com

Joseph D. Edmondson, Jr.
Foley & Lardner LLP

3000 K Street, NW, Suite 600
Washington, D.C. 20007
jedmondson@foley.com

/sl

David Killalea
Counsel to DCHSI
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