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July 14, 2016        
 
Hon. Stephen C. Taylor 
Commissioner 
Department of Insurance, Securities and Banking 
810 First Street NE, Suite 701 
Washington, D 20002 
 
Dear Commissioner Taylor, 
 
Group Hospitalization and Medical Services, Inc.’s (“GHMSI” or the “company”) response to the 
questions posed in the June 14, 2016 DISB Order (the “Order”) is enclosed.  
 
This letter provides a larger view of the issues posed by the Order, places these issues in historical and 
legal context and expresses the company’s position on the issues.   
 
We start with the straightforward observation that the company’s certificate holders (“subscribers”) 
rightfully expect when they make their payments to the company for health care coverage that these 
payments will be fully used for their benefit.  Indeed, the federal law that established the company in 
1939 – that constitutes its Congressional Charter – explicitly requires that this be done.  GHMSI is the 
only Blue Cross Blue Shield plan in the U.S. chartered by Congress.  The Charter clearly states: 
 

“Said corporation shall not be conducted for profit, but shall be 
conducted for the benefit of the aforesaid certificate holders.”  

 
The most recent amendment to the Charter enacted by Congress in late 2015, reinforces and clarifies this 
core purpose of the company – and speaks directly to the issue of how “excessive” surplus is to be 
handled:   
 

“The surplus of the corporation is for the benefit and protection of all of 
its certificate holders and shall be available for the satisfaction of all 
obligations of the corporation regardless of the jurisdiction in which 
such surplus originated or such obligations arise. The corporation shall 
not divide, attribute, distribute, or reduce its surplus pursuant to any 
statute, regulation, or order of any jurisdiction without the express 
agreement of the District of Columbia, Maryland, and Virginia—(1) that 
the entire surplus of the corporation is excessive; and (2) to any plan for 
reduction or distribution of surplus.”1 

       

                                                 
1 Section 747(b) of the Financial Services and General Government Appropriations Act, 2016, enacted as part of the 
Act of December 18, 2015, Publ. L. No. 114-113, 129 Stat. 2242, states “[t]he amendments made by subsection (a) 
shall apply with respect to the surplus of Group Hospitalization and Medical Services, Inc. for any year after 2011.  
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In plain, clear terms, GHMSI’s federal Charter has prescribed from the beginning, and continuously 
thereafter, that the company exists for the benefit of its subscribers.  This means exactly what it says. 
 
To go to the heart of the matter, the company holds surplus to assure that its promise to protect its 
subscribers by covering the costs of their health care services – come what may – will be fulfilled and that 
neither a single large event, such as an epidemic, nor a series of smaller events will undermine this 
promise or cause it to be unfulfilled.  For example, should a threat like the Zika or Ebola viruses ever 
materialize on a large scale, the company must be able to fulfill its obligations to its subscribers to pay 
their claims. 
 
The surplus is built up in two ways: first, by the retention and set aside of earnings each year from 
subscriber premium payments and second, by the additional investment income earned on the amounts set 
aside.  Since the company is non-profit and operates essentially near cost (earnings average less than 2 
percent per year), it takes many years to build up surplus.  The surplus could be depleted very quickly, 
however, by an epidemic or series of other lesser events.  
 
Additionally, since the advent of the Affordable Care Act, there are strict federal rules that limit how 
much a health insurance company can retain in earnings on health care coverage plans.  Hence, surplus 
funds – once established – are precious resources, not easily replenished. 
 
Further, GHMSI’s federal Charter plainly provides that the surplus must be held as a common pool of 
funds that is available to protect all subscribers, regardless of the jurisdiction in which they live.  It 
forbids the company from dividing or attributing a portion of the surplus or assigning a portion to a 
particular jurisdiction. This is in keeping with long established practice and policy in the health insurance 
field.   
 
In the event that one jurisdiction (e.g., the District) were to conclude that surplus is too large, the federal 
Charter requires that all three jurisdictions reach agreement about whether the company holds too much 
total surplus and on any plan to remedy any excess. 
 
Thus, the Charter establishes a clear framework within which the company must operate that governs its 
purpose, the scope of its operations and the use of the funds it obtains from its subscribers. Simply stated, 
the company exists to serve its subscribers and to “be there” for them under any set of circumstances.  
 
With this said, as a general matter, it would be entirely appropriate for a regulator to determine whether 
the company – or any insurance company – holds too much surplus (i.e., holds more than what it needs to 
fulfill its promise to its subscribers). It is also appropriate for a regulator to determine whether it holds too 
little.  In fact, the concern that an insurer holds too little surplus has historically been the most common 
focus of regulators and one need not look far to see the consequences of too little surplus when times are 
tough.  GHMSI itself faced near bankruptcy in the early 1990s when its surplus was depleted.  No 
government entity stepped in to save it. Fellow Blue Cross Blue Shield plans came to the rescue – an 
event the company hopes never needs to be repeated. 
 
Determining the right level of surplus needed is a complicated question requiring qualified independent 
actuarial experts to provide advice and recommendations.  This is not unlike the kind of technical 
expertise needed in determining whether a bridge can withstand different traffic loads in all weather 
conditions or how much capital banks must hold in reserve to protect against potential adverse economic 
events.  In each of these cases, expert opinions are critical because the cost of getting it wrong may be 
catastrophic. 
 
The company’s surplus has been repeatedly and extensively studied with well over a dozen formal studies 
in the past decade by a range of expert, independent actuarial firms engaged by the company as well as by 
the company’s regulators in the District, Maryland and Virginia – the three jurisdictions in which it 
operates.   
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Not a single one of these studies has concluded that the company holds too much surplus.  Indeed, the 
dominant theme of these studies has been that the company holds too little surplus when compared to an 
ideal range of surplus needed to safeguard against the risks the company faces.  
 
In accord with all of these formal studies, the DISB’s own most recent expert actuarial consultant held 
that the company did not have too much surplus in 2011 – the same year that is the subject of the DISB’s 
Order.  
 
Nevertheless, despite overwhelming expert opinion to the contrary, the previous Acting DISB 
Commissioner independently decided that the company held too much surplus in 2011 and determined 
that a portion of this alleged excess (21%) was attributable to the District.  This is the genesis of the $56.2 
million sought in the current Order that now upholds the previously Acting Commissioner’s decision. 
 
Both the former Acting Commissioner’s and the current Commissioner’s Orders were issued under a 
District law, enacted in 2009, that conflicts with the federal Charter of the company. This local law, 
which was enacted at the urging of DC Appleseed, introduced the idea of a broader obligation on the part 
of the company to the community in general – namely, that the company has an obligation to undertake 
“community health reinvestment” to the “maximum extent feasible”.   
 
The District law requires that the company strive to meet the health care needs of the community beyond 
those of its subscribers – and to do so with subscriber money.  In other words, it requires GHMSI to 
spend down subscriber funds set aside in surplus for their benefit and protection so that other public 
health needs of the non-subscriber community can be better met.  This places a great additional burden on 
subscribers who are already burdened by the high cost of health care coverage – a burden Congress never 
intended, as reflected in its clear articulation that the company is to be conducted for the benefit of the 
aforesaid certificate holders.   
 
The requirements of the District law are also accompanied by the idea that the company’s surplus can be 
divided into parts – that is, that a portion of the surplus can be “attributed” to the District alone and that 
the funds in surplus – those in “excess” – can be used for District-only purposes, even though those funds 
were built up by subscribers in all three jurisdictions for the protection of subscribers in all three 
jurisdictions. In fact, actuaries who have reviewed this concept in District law of “attributing” surplus 
have pointed out that it is invalid to divide or attribute surplus in the case of a health insurance company 
operating in multiple jurisdictions.  Certainly the federal Charter is clear in forbidding it. 
 
Nevertheless, it was pursuant to this District law that Acting Commissioner McPherson concluded in his 
December 30, 2014 Order that GHMSI’s surplus position was excessive and that the portion of this 
alleged “excess” attributable to the District was $56.2 million.  The June 14 Order adopts this conclusion.  
It also offers the view that the contributions that the company has voluntarily made to the community 
with subscriber funds cannot be counted as “community health reinvestments” – even though this was 
clearly their intent and effect and despite the fact they were drawn from funds in surplus.  
 
The Order has far-reaching implications.  Over 88 percent of the company’s members live in Maryland, 
Virginia and other jurisdictions, while less than 12 percent live in the District of Columbia.  In other 
words, the legal framework created by District law requires that the common pool of surplus funded by 
all subscribers – the vast majority of whom are not District residents – are subject to being drawn off for 
non-subscribers, at the District’s sole discretion. 
 
Thus, District law provides a powerful motivation to find “excess” because it enables the District to tap 
into a substantial source of funds for purposes – however worthy – that are other than for the benefit of 
subscribers.  All that is necessary for this to happen is for the Commissioner of the DISB to declare that 
an excessive surplus exists, “attribute” a portion to the District, and then approve a plan for disposition of 
the alleged excess for the benefit of the District’s larger community.  This is, in effect, a government 
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taking of property that is rightfully owned by subscribers, the vast majority of whom do not reside in the 
District of Columbia. 
 
In the case of the surplus review conducted for 2011, this is exactly what has happened – leaving the only 
remaining question as to exactly how the alleged excess attributable to the District is to be spent. For this, 
the Commissioner seeks public comment, which, no doubt, will be bountifully forthcoming.  
 
Once the 2009 District law was enacted and the DISB undertook surplus review proceedings in 
accordance with it, the other two jurisdictions – Maryland and Virginia – reacted strongly.  Both States 
passed protective legislation and heightened their vigilance to guard the company’s surplus. Their States’ 
insurance regulators issued protective orders.  Indeed, the company is currently under active orders from 
both Maryland and Virginia not to distribute any surplus funds pursuant to a District order without their 
approval.   For the very year that is the subject of the DISB Order (2011), Maryland ordered the company 
to strive to increase its surplus in direct contradiction to the DISB Orders.   
 
The Congress acted as well.  The 2015 amendment to the Charter arose out of Congressional concern 
with actions either taken or intended by the District under its local law that were believed by the Congress 
to be inconsistent with the original intent of the Charter.  
 
The central question now is which framework applies – the one set up by Congress or the one established 
by the District?  There is only one possible answer:  the framework established by Congress as embodied 
in federal law (the Charter) applies. 
 
We believe that previous and current DISB orders holding that the company has excess surplus have no 
merit and are based on serious analytical errors that contradict the advice of the numerous experts who 
have reviewed the matter.  We do not seek here to add to the arguments we have previously made 
regarding these errors.  Rather, we seek to speak further to the central issues that now must be addressed.  
 
The following five statements are true:  
 
 First, the company has only one surplus.  A portion of it cannot be attributed to the District 
alone.  It must remain available for the protection and benefit of all subscribers in all jurisdictions.  This 
is federal law clearly set forth in the Charter.  The federal law applies to all years, including 2011. 
 
 Second, if the District believes that the surplus the company holds is excessive in any year – 
including 2011 – it cannot, by unilateral action, order a reduction of the alleged excess surplus without 
the approval of the other jurisdictions.  The District has not obtained or even sought this approval.  
Indeed, the two other interested jurisdictions have acted to block any attempt by the District to reduce the 
company’s surplus without their express approval.  
 
We may debate what the term “coordination” with another jurisdiction means under District law, but the 
Charter is crystal clear that agreement is needed among the three jurisdictions to declare excess and to 
distribute such excess. This has not occurred and the company now faces contradictory orders from the 
jurisdictions – a circumstance that the Congressional Charter’s command was specifically designed to 
avoid.  As Maryland Insurance Commissioner Redmer observed in his July 11, 2016 Statement, “That 
conflicting orders between the jurisdictions exist highlights the fact that, to date, no coordination has 
taken place between the District and the other jurisdictions.”  Further, the company is commanded by its 
federal Charter not to obey an order to reduce or distribute its surplus unless all three jurisdictions agree. 
 
 Third, the reference in the 2015 amendment to the Congressional Charter, regarding the 
applicability of the newly added subsection “for any year after 2011” does not give the District free rein 
to unilaterally do what it wants with regard to 2011 surplus.  There is no “2011 surplus.”  There is only 
current (2016) or future surplus.  Any reduction in current or future surplus must first be approved by the 
other jurisdictions.  This, too, is federal law.  The District has not acted in a manner required by this law. 





   

 

 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

DEPARTMENT OF INSURANCE, SECURITIES AND BANKING 

_____________________________________ 

         ) 

IN THE MATTER OF      ) 
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Surplus Review and Determination     ) Order No.: 14-MIE-012  

for Group Hospitalization and Medical    ) 

Services, Inc.        ) 

_____________________________________ )

 

 

GHMSI COMMENTS IN RESPONSE TO  

DISB’S ORDER OF JUNE 14, 2016 

 

Group Hospitalization and Medical Services, Inc. (“GHMSI”), submits the following 

comments, in response to the June 14, 2016 Order (“the June 14 Order”) issued by the 

Department of Insurance, Securities and Banking (“DISB”).  DISB has far exceeded the bounds 

of its own statute, has ignored the express instructions of Congress set out in GHMSI’s federal 

Charter, and is in direct conflict with Maryland and Virginia, which are rightly concerned that 

their residents will be forced to subsidize reinvestment in the District.  GHMSI suggests that the 

only legal and prudent course for DISB at this time is to rescind the June 14, 2016 Order, 

coordinate with Maryland and Virginia to reach agreement on any differences among the 

jurisdictions regarding GHMSI’s surplus, as is required by law, and correct the defects in Acting 

Commissioner McPherson’s decision issued on December 30, 2014 (the “December 2014 

Order”). 

GHMSI has previously detailed how the proposed course of action taken by DISB in this 

proceeding is contrary to the Medical Insurance Empowerment Amendment Act (“MIEAA”), 
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and will not repeat those arguments here.
1
  In making this submission, GHMSI expressly 

incorporates all of its prior submissions and filings in connection with the December 2014 Order 

and the June 14 Order.  GHMSI does not waive any argument previously made.  In this 

memorandum, Section I details how the proposed course of action taken by DISB is contrary to 

the terms set by Congress in GHMSI's federal Charter.  Section II addresses other issues relating 

to DISB's proposed, but not yet disclosed, plan. 

I.  DISB's Proposed Course of Action Violates Federal Law. 

A. DISB Cannot Proceed Without The Agreement Of Maryland and 

Virginia. 

The GHMSI Charter expressly requires DISB to obtain approval of Maryland and 

Virginia before it may order GHMSI to reduce its present or any future surplus.  In December 

2015, Congress enacted and the President signed the Consolidated Appropriations Act of 2016, 

which added the following new section to GHMSI’s Congressional Charter: 

SEC. 11. The surplus of the corporation is for the benefit and protection of all of 

its certificate holders and shall be available for the satisfaction of all obligations 

of the corporation regardless of the jurisdiction in which such surplus originated 

or such obligations arise. The corporation shall not divide, attribute, distribute, or 

reduce its surplus pursuant to any statute, regulation, or order of any jurisdiction 

without the express agreement of the District of Columbia, Maryland, and 

Virginia—(1) that the entire surplus of the corporation is excessive; and (2) to any 

plan for reduction or distribution of surplus. 

Financial Services and General Government Appropriations Act, 2016 § 747, enacted as part of 

Consolidated Appropriations Act of 2016 (emphasis added) (“the Charter Amendment”).  This 

                                                
1
GHMSI previously outlined the defects in the December 2014 Order at length.  When he issued 

the December 2014 Order, former Acting Commissioner Chester McPherson:  (1) failed to coordinate 

with Maryland and Virginia, as the MIEAA requires; (2) ignored the opinion of his own expert, Rector & 

Associates, and the overwhelming evidence in the record when he rejected the well-established 98% 

confidence level; and (3) ignored every actuarial opinion and the evidence when he determined that 

GHMSI should manage surplus to a single target point, despite the fact that surplus is organic and 

fluctuates constantly, and cannot be predicted with precision from one year to the next.
 
  The finding that 

GHMSI’s surplus was excessive was based entirely on these errors, and would not have been made 

without them.   
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amendment imposes the same requirement that was already required by the MIEAA in D.C. 

Code § 31-5506(e), but now does so as a matter of federal law.
2
  

The Charter Amendment applies to any decision by DISB to reduce GHMSI surplus after 

2011.  Id. (stating that the amendment “shall apply with respect to the surplus of Group 

Hospitalization and Medical Services, Inc. for any year after 2011.”).   This means that the 

Charter Amendment applies to any apportionment, reduction, or distribution of the surplus that 

GHMSI holds today or in the future, and the surplus held by GHMSI today cannot be 

apportioned, reduced, or distributed unless Maryland, the District and Virginia all agree both that 

GHMSI’s present surplus is excessive and as to the details of any plan for reduction or 

distribution.  To the extent that any jurisdiction wants to “attribute” surplus to itself out of 

GHMSI’s present surplus, it cannot do so unless all three jurisdictions agree.   The District has 

no authority to act alone.
3
   

                                                
 2 

As GHMSI has stated before, the MIEAA required DISB to reach agreement with Maryland and 

Virginia even before the federal government amended the GHMSI Charter, in response to the December 

2014 Order.  “Coordination” means more than simply accepting, and then disregarding, written 

testimony.  Coordination “envisions more than unilateral action.”  MAMSI Life & Health Ins. Co. v. Wu, 

411 Md. 166, 203 n.10 (Md. 2008).  To “coordinate,” parties must “harmonize, work together, or bring 

into a common action, effort or condition,” Network Commerce, Inc. v. Microsoft Corp., 260 F. Supp. 2d 

1034, 1041 (D. Wash. 2003), aff’d 422 F.3d 1353 (Fed. Cir. 2005)—that is, “work together properly and 

well” in order “to cause (two or more things) to not conflict with or contradict each other.”  Merriam-

Webster Online Dictionary, available at http://www.merriam-webster.com/dictionary/coordinate.  DISB’s 

assertion in the June 14 Order, that it may “coordinate” simply by accepting written testimony and then 

determining for itself the interests of Marylanders and Virginians is simply wrong.  DISB’s unilateral 

actions are leading to the very intra-jurisdictional conflict that the “coordination” language in MIEAA 

was designed to avoid.  In all events, however, federal law now makes clear that the DISB must obtain the 

agreement of Maryland and Virginia before unilaterally taking any action with regard to any surplus of 

GHMSI. 

 
3
 Indeed, any contrary interpretation of DISB’s authority would raise serious constitutional 

questions under the Fifth Amendment and the Supremacy and Commerce Clauses.  The fundamental flaw 

in DISB’s position is that it allows DISB to reduce a fictional surplus allocated by DISB to GHMSI while 

still retaining the whole surplus for the protection of DC subscribers of GHMSI, all at the expense of 

CareFirst subscribers in Maryland and Virginia.  Congress avoided the constitutional issues by making 

clear in the Charter Amendment that any surplus was to be considered as a whole for all of GHMSI and 



   

4 

 

DISB cannot avoid the Charter Amendment by now ordering a reduction of a fictional 

“2011 surplus.”  GHMSI’s surplus at a given point in time reflects the assets of the company at 

that time.  There are no assets set aside as “2011 surplus,” as opposed to GHMSI’s surplus today.  

There is no “2011 surplus” that could be distributed, and no “2011 surplus” that could be 

reduced.   GHMSI can reduce only its present (2016) or future surplus.  By making it clear that 

the Charter Amendment would apply to any surplus after 2011, Congress chose not to interfere 

with the review of GHMSI’s 2011 surplus by the Commissioner, which unilaterally found 

surplus to be excessive and unilaterally sought to apportion surplus (despite the MIEAA’s 

requirement of coordination).  However, to the extent that DISB now seeks to impose a remedy 

reducing GHMSI’s present surplus, Congress has made clear that Maryland and Virginia must 

agree to any such reduction, and that those States may do so only after a finding that GHMSI’s 

present surplus is excessive and based upon a distribution plan accepted by all three jurisdictions.  

No such agreement has been obtained.  DISB’s decision to proceed unilaterally violates federal 

law, as well as the MIEAA. 

This point is obvious if one considers the mechanics of how GHMSI would reduce its 

surplus.  There are only two ways in which GHMSI can reduce surplus to the benefit of its 

subscribers as required by its federal Charter.  If GHMSI moderated future rates, the result would 

be a reduction in GHMSI’s future surplus.  If GHMSI distributed funds today to subscribers, 

GHMSI would reduce its present surplus.  In either case, any order by DISB would compel 

reduction or distribution of GHMSI’s surplus in a year after 2011.  If DISB proceeds to order a 

reduction in GHMSI’s surplus without the concurrence of Maryland and Virginia, it is violating 

                                                                                                                                                       
that the regulators in the three jurisdictions, DC, Maryland and Virginia, had to agree on any reduction in 

the surplus because all three are affected by any such action. 
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federal law as well as the MIEAA.  The MIEAA cannot override the federal Charter of GHMSI, 

and the Charter prohibits the unilateral action proposed by DISB. 

B. DISB Cannot Use Subscriber Funds to Benefit Non-Subscribers. 

 Question (f) in the June 2014 Order asks whether distribution of funds to policyholders 

would be community reinvestment.  In fact, if a distribution or reduction of surplus were 

authorized and appropriate, DISB would not be able to distribute funds to persons other than 

subscribers.  Any Order requiring GHMSI to distribute funds within the District to persons other 

than GHMSI subscribers would violate GHMSI's federal charter.  DISB has no authority to 

transfer GHMSI surplus funds to non-subscribers.  Both the long-standing provisions of the 

GHMSI Charter and the recent Charter Amendment forbid it. 

 

II.  DISB Cannot Ignore GHMSI’s Substantial Community Reinvestment And 

Its Substantial Loss of Surplus Since 2011. 

The June 14 Order categorically rejects each and every grant, contribution, rate reduction, 

and other act of community reinvestment undertaken by GHMSI in the District of Columbia 

since 2011.  The Order claims that none of these actions, each of which benefitted the District 

community at GHMSI’s expense, constitute a reduction of “excess surplus,” even though 

GHMSI lost $37 million dollars in the District from 2012 to 2014 (even after including 

investment gains attributable to the District) and GHMSI’s total surplus for all jurisdictions fell 

by $30 million dollars.  Community reinvestment undertaken by GHMSI in the District at a loss 

must be credited to a reduction of any finding of “excess surplus.” 

A.  Any Plan For Dedication Of Excess Surplus Must Account For 

Surplus Reductions That Already Have Occurred. 

 In Question (c), the June 14 Order asks “[w]hether the amount of excess surplus to be 

dedicated should be offset by any reduction in surplus between December 31, 2011 and 
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December 31, 2015.”  June 14 Order at 20.  Under the MIEAA, any remedial plan must consider 

GHMSI’s present surplus and must ensure that GHMSI’s surplus remains above the level 

required for “financial soundness.”  Equally important, under the MIEAA, the “surplus” that 

must be examined for this purpose is the surplus attributable to the District of Columbia, to 

ensure that the District is not appropriating surplus dollars that DISB itself apportioned to 

Maryland and Virginia. 

The MIEAA makes clear that DISB must determine the level of surplus required for 

“financial soundness and efficiency,” and that GHMSI cannot be required to engage in 

community reinvestment if surplus falls below that level.  See D.C. Code §§ 31-3501.01 & 31-

3506(e)(2).  DISB stated this in the December 2014 Order itself: 

[T]he Commissioner interprets section 31-3506(e)(2) as requiring him to 

determine the level of surplus that maximizes GHMSI’s community health 

reinvestment without undermining GHMSI’s financial soundness and efficiency.  

Stated differently, the Act requires the Commissioner to determine the amount 

of surplus that is large enough to be consistent with financial soundness and 

efficiency, but no larger. 

December 2014 Order at 5 (emphasis added).   To the extent that GHMSI has reduced its surplus 

since the end of 2011, any remedial plan must take such reductions into account. 

 The “surplus” at issue with respect to any remedial plan is at most the portion of surplus 

that has been attributed to the District of Columbia, not GHMSI’s surplus as a whole.  The 

MIEAA requires DISB to “review the portion of the surplus of the corporation that is attributable 

to the District” and determine “whether the surplus of the corporation attributable to the District 

is excessive.”  D.C. Code § 31-3506(e) & (f); see also D.C. Code § 31-3506(h) (authorizing 

DISB to hire consultants “[w]hen determining what surplus is attributable to the District and 

whether the surplus is excessive”).   
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Since DISB created an artificial “District-specific” surplus as of year-end 2011 (which 

DISB did in the December 2014 Order), DISB now must track that surplus from year-to-year 

going forward, to determine whether this District-only surplus has grown or shrunk based upon 

the results of business in the District.  DISB must do this in order to ensure that the District does 

not drain away surplus generated by Maryland and Virginia subscribers.  The MIEAA does not 

authorize distribution of surplus allocated to Maryland and Virginia for “community 

reinvestment” in the District.  Neither Maryland nor Virginia has sought to reduce the surplus 

attributable to their jurisdictions, and the MIEAA does not allow DISB to do so. 

In Questions (c) and (d), the June 14 Order asked whether a dedication of surplus to 

community health reinvestment under MIEAA “could be modified pursuant to future reviews of 

GHMSI’s surplus,” and whether any dedication of surplus “should be suspended or modified in 

the event that adverse conditions reduce GHMSI’s surplus.”  June 14 Order at 19-20.  The 

answer to both of these questions is plainly “yes.”   If GHMSI’s present surplus attributed to the 

District has fallen below the level that DISB itself finds necessary for financial soundness, then 

there is by definition no longer any excess surplus to distribute.   

GHMSI has lost money on its business in the District since 2011.  From 2012 to 2014, 

GHMSI incurred $62 million in underwriting losses on its District business.  Underwriting losses 

are an expenditure made by GHMSI for the benefit of its subscribers regardless of what GHMSI 

originally proposed in its rate filings, and surplus is reduced as a result of such losses to the same 

extent.  Even adding back an attributed portion of investment gains, the surplus attributed to the 

District in the December 2014 Order fell by $37 million between the end of 2011 and year-end 

2014, from the $202 million attributed in the December 2014 Order to $165 million.  See 

GHMSI March 16, 2015 Plan, at Ex. 1.  During this same period, GHMSI’s overall surplus only 
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fell by $30 million, meaning that Maryland and Virginia had positive results to offset some of 

the losses in the District.  Id.  Unless the District intends to seize and distribute surplus that DISB 

itself attributed to Maryland and Virginia, or to force GHMSI’s District-attributed surplus below 

the level that DISB itself determined was required for financial soundness, then DISB must 

account for these losses before ordering any distributions of “excess” surplus. 

GHMSI has already performed this analysis.  The portion of surplus attributed to the 

District by DISB itself has fallen far below 721% RBC (“risk based capital”), using the same 

RBC calculations used to examine GHMSI’s surplus as a whole, but with the inputs to those 

calculations based on District-specific business rather than GHMSI’s entire financial statement.  

See GHMSI’s March 16, 2015 Plan at Ex. 1 (concluding that the surplus attributed to the District 

in the December 2014 Order had fallen to 569% RBC by year-end 2014).   Even under the 

flawed logic of the December 2014 Order, it would not be consistent with “financial soundness” 

to require additional reductions of the surplus attributed to the District by DISB.  Nothing in the 

MIEAA authorizes DISB to force GHMSI’s surplus today below the level required for financial 

soundness based upon a finding that GHMSI’s surplus was once excessive four and a half years 

ago.    

Most importantly, while GHMSI addresses in this and the following sections the 

requirements of the MIEAA and a remedial plan under that Act as ordered by DISB, the Charter 

Amendment makes clear that the artificial distinctions drawn by DISB under the MIEAA are not 

valid and must yield to the Charter as amended.  There is no separate surplus for the District of 

Columbia, for Maryland or for Virginia.  At any time, there is only one surplus; the surplus of 

GHMSI, and that surplus, as the Charter Amendment provides, is for the benefit of all three 
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jurisdictions.  Hence, all three jurisdictions must agree on any distribution of GHMSI’s surplus, 

if one even exists.
4
 

B. GHMSI Has Already Reduced The “Excess Surplus” By Providing 

Community Giving Between 2011 And 2014. 
 

In Question (g), the June 14 Order asks “[w]hether there were any negative contributions 

to surplus made by GHMSI that should be taken into account for the plan.”  June 14 Order at 20.  

GHMSI made negative contributions to surplus through many means, not just its rate filings, 

which are discussed in § II.C, below.  GHMSI also made negative contributions to its surplus 

through direct community giving and other reinvestment in years when GHMSI incurred surplus 

losses. 

 During 2012 to 2014, GHMSI provided $11 million in direct community giving in the 

District, while GHMSI’s total surplus fell by $30 million and the surplus attributed to the District 

in the December 2014 Order actually fell by $37 million:  

In 2012, GHMSI engaged in $3.9 million in direct community giving, GHMSI’s total 

surplus fell by $23 million, and the surplus attributed to the District in the December 

2014 Order also fell by $23 million. 

In 2013, GHMSI engaged in $3.4 million in direct community giving, GHMSI’s total 

surplus fell by $6 million, and the surplus attributed to the District in the December 2014 

Order fell by $3 million.      

In 2014, GHMSI engaged in $3.7 million in direct community giving, GHMSI’s total 

surplus fell by $1 million, but the surplus attributed to the District in the December 2014 

Order fell by $11 million. 

See GHMSI’s March 16, 2015 Plan at Exs. 1 & 2.    

                                                
4
 To the extent that the MIEAA purports to require allocation of any GHMSI surplus among the 

three jurisdictions and attribution of a portion to the District, the Act is not only unrealistic and 

unworkable, it violates federal law and must yield to the unitary approach of the federal Charter.  While 

the DISB may not have the power to question the constitutionality of the MIEAA, see, e.g., Stackhouse v. 

D.C. Dep’t of Employment Servs., 111 A.3d 636, 639 (D.C. 2015), DISB certainly has an obligation to 

avoid an unconstitutional interpretation or implementation of the Act. 
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None of these grants was made out of “premium dollars.”  During this same period of 

time, GHMSI incurred $62 million in underwriting losses in the District and GHMSI’s premiums 

failed to cover even the company’s operating costs.  In each year, GHMSI engaged in 

community giving that (a) was direct community health reinvestment to the District, (b) was not 

covered by any income received from District business, and (c) therefore directly reduced 

GHMSI’s year-end surplus for the year in which the giving occurred.  Giving by GHMSI that 

reduces its surplus constitutes a reduction in the “excess surplus” found in the December 2014 

Order. 

 As stated above, there is no pool of funds labeled “excess 2011 surplus” from which 

community giving can be drawn.  If GHMSI engages in community giving at the same time that 

it incurs underwriting losses, it only can do so by drawing down its surplus.   

C.  GHMSI’s Rate Reductions Were Taken From “Excess Surplus.” 

 Starting in 2011, GHMSI began taking specific steps to reduce rates in order to reduce its 

surplus.  There was no mystery about why GHMSI was taking these steps – GHMSI specifically 

reported on these reductions to DISB and the market at the time and long before this proceeding.  

The reductions were specifically described to DISB at the time as a set of actions undertaken to 

reinvest in the community and to reduce GHMSI’s surplus to the levels set by GHMSI board 

policy.  As stated in GHMSI’s June 1, 2011 filing with DISB, “[t]he Boards [of GHMSI and 

CareFirst, Inc.] have reviewed and adjusted surplus ranges as necessary” and “have overseen the 

filing of self-initiated premium rate reductions that carry out a policy of community health 

reinvestment.” GHMSI Annual 2011 Report on Surplus at 10 (dated June 1, 2011, and attached 

as Exhibit 1).  As GHMSI informed DISB: 

 [t]his reduction/moderation in premium rates is a self-initiated set of coordinated 

actions that are designed to prevent any further accumulation of surplus, return 

surplus levels to the middle of the target range and return value directly to 
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subscribers through lower rates.  Indeed, we believe such actions are the very 

essence of ‘community health reinvestment.’ 

Id.at 9. 

In Question (g), the June 14 Order asks “[w]hether there were any negative contributions 

to surplus made by GHMSI that should be taken into account for the plan.”  June 14 Order at 20.  

As set forth in Exhibit 2 (attached), GHMSI’s small group and individual rate filings 

demonstrated a consistent and dedicated approach to rate moderation through the use of negative 

contributions to reserve, which resulted in a $42.44M reduction in surplus from 2011 through 

January 2014.  Each small group rate filing for effective dates from May 1, 2011, through 

January 1, 2013, were filed with a negative contribution to reserve, which resulted in a total of 

$35.13M being reinvested through rate moderation.
5
  Similarly, GHMSI included negative 

contributions to reserves in its individual rate filings from June 1, 2011, through January 1, 2014, 

which resulted in a reduction of surplus of $7.31M.
6
   

                                                 
5
The following small group rate filings include a reduction in surplus as a negative contribution to 

reserve:  CFAP-127044248 (effective May 1, 2011); CFAP-127118704 (effective August 1, 2011); 

CFAP-127350283 (effective November 1, 2011); CFAP-127388738 (effective January 1, 2012); CFAP-

127779155 (effective April 1, 2012); CFAP-128093858 (effective July 1, 2012); CFAP CFAP-

128355618 (effective October 1, 2012); and CFAP-128650978 (effective January 1, 2013).  As part of the 

Proposed Rate Change Deviation and Pricing Pages included with these filings, GHMSI included two sets 

of rate changes:  the “Required Rate Change” and “Proposed Rate Change.”  The Required Rate Change 

is the change necessary to achieve the “Contribution to Reserve” identified under the Company’s 

proposed retention.  In each filing, to demonstrate a negative contribution to reserve, GHMSI included 

either (1) an express negative Contribution to Reserve in the schedule, with an identical Required and 

Proposed Rate Change, or (2) a Proposed Rate Change that was less than the Required Rate Change, 

which resulted in a reduced retention and a negative Contribution to Reserve.   

6
From the period of 2011 through January 1, 2014, 24 of GHMSI’s 27 individual (under 65) rate 

filings included a reduction in surplus as a negative contribution to reserve: CFAP-127049232, CFAP-

127048531, and CFAP-127049176 (effective June 1, 2011); CFAP-127074098, CFAP-127074181 

(effective July 1, 2011); CFAP-127159629, CFAP-127159563 (effective October 1, 2011); CFAP-

127360767, CFAP-127360790 (effective January 1, 2012); CFAP-127812299, CFAP-127812318 

(effective April 1, 2012); CFAP-128088866 (effective July 1, 2012); CFAP-128343804, CFAP-

128343860 (effective October 1, 2012); CFAP-128659634, CFAP-128659635 (effective January 1, 

2013); CFAP-128718533 (effective April 1, 2013); CFAP-128902801, CFAP-128905891 (effective July 

1, 2013); CFAP-128905891 (effective October 1, 2013); and CFAP-12919773 (effective January 1, 

2014).  These filings also included negative contributions to reserve as described in Note 5.   
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GHMSI clearly explained these reductions to DISB as part of its January 1, 2012, rate 

filing: 

As of 12/31/10, the “Risk-Based Capital” (RBC) percentage for GHMSI was 

1098%.  In 2011, two independent actuarial consultants, Milliman and the Lewin 

Group, updated their recommended optimal RBC range to reflect the impact of 

federal healthcare reform.  Based on their surplus evaluations, management filed 

with their respective regulators revised GHMSI RBC ranges of 1000% - 1300% 

(Board Approved).  These ranges have increased significantly over the previous 

ranges that were set in 2008, which were 750%-1050%.   

 

For the 8/1/11 filing, prior to the approval of the new GHMSI RBC, the year-end 

RBC of 1098% was above the high end of the 2008 range.  Our Board RBC 

policy prescribes that we reduce rates to invest the surplus in our subscribers 

when we are above the high end of the range, which is why the Contribution to 

Reserve target was set negative for the 8/1 filing. 

 

 

GHMSI response to Objection 1, SERFF Tracking Number CFAP-127388738 (Oct. 13, 2011) 

(emphasis added).  As further stated in the response, GHMSI’s filing for rates effective January 

1, 2012, was after board approval of new RBC ranges, which were higher than previous ranges.  

As a result, GHMSI would need to increase its surplus, but would do so gradually, while 

continuing to include a negative contribution to reserve through the use of filed rate changes that 

were less than the rate change necessary for a positive contribution to reserve.   

GHMSI’s rate moderation activities were also well communicated to the market, and 

circulated to the broker community as part of a CareFirst Sales Flash for rate effective May 1, 

2011.  In the Sales Flash, brokers, general and full-service producers were all told that: 

Consistent with its mission, CareFirst strives to set rates that make health 

coverage affordable for the maximum number of residents in the communities 

that we serve, while maintaining prudent financial stability.  Health insurers 

nationally have seen health care spending decrease from levels projected in late 

2009 and early 2010.  As a result CareFirst is moderating rates even in the face of 

the uncertainties posed by federal health care reform. 

 

CareFirst Sales Flash, March 8, 2011 (emphasis added) (attached as Exhibit 3). 
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 To the extent that the June 14 Order speculates that rate moderation may have been 

motivated by market factors, such speculation is both unsupported in the record and irrelevant.  

Nothing in the definition of community health reinvestment hinges on GHMSI’s intentions – it 

applies so long as GHMSI has made an expenditure that benefits its subscribers or the 

community.  Here, however, GHMSI intended to moderate rates, continued its program of rate 

moderation for 2012 through 2014, and incurred $62 million in underwriting losses as a result.  It 

defies logic to conclude that such rate reductions and moderation may be ignored.    

D. GHMSI’s Contributions To Healthy DC Were Taken from “Excess 

Surplus.” 

 In 2012 through 2014, GHMSI was required to provide $5 million to the Healthy DC 

fund each year.  These funds did not come from premium dollars – GHMSI’s premium receipts 

in the District were insufficient to recover even its day to day operating expenses.   There can be 

no reasonable dispute whether this $15 million contribution to Health DC constitutes a 

community reinvestment – “community health reinvestment” includes any “expenditures that 

promote and safeguard the public health or that benefit current or future subscribers.”  D.C. Code 

§ 31-3501(1A).   

It does not matter whether such expenditures are required under a statute or under a 

public-private partnership agreement – the definition of community health reinvestment applies 

to any expenditure within the scope of the definition, not merely to voluntary expenses.  Id.  The 

remedial provisions of the MIEAA similarly make no distinction between community 

reinvestments that are required by law and ones that are voluntary – either may reduce surplus 

and either must be properly considered in any plan to dedicate excess surplus. 

Where GHMSI incurred $62 million in underwriting losses during the period of 2012 to 

2014, it cannot reasonably be concluded that this $15 million contribution was included in or 
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paid out of received “premiums.”  It was not – GHMSI’s surplus provides the only source for 

such payments.  To the extent that these contributions caused a reduction in GHMSI’s District-

attributed surplus (which they did), they must be recognized as a reduction of excess surplus in 

any remedial plan. 

E. GHMSI’s Open Enrollment Losses Were Taken from “Excess 

Surplus.” 

 In 2012, 2013 and 2014, GHMSI provided $24 million in subsidies for the District’s open 

enrollment program ($7.5 million in 2012, $10.3 million in 2013, and 6.2 million in 2014).   

Again, there can be no reasonable dispute that such subsidies constitute community reinvestment 

– they are plainly expenditures of GHMSI “that benefit current or future subscribers.”  D.C. 

Code § 31-3501(1A).  Nor can one reasonably argue that such subsidies were included in 

premium dollars, where the subsidies were specifically provided because premiums were 

inadequate to cover costs, and where GHMSI incurred $62 million in underwriting losses during 

the same period.   As with the Healthy DC contributions, to the extent that GHMSI’s District-

attributed surplus was reduced by these subsidies, the subsidies must be recognized as a 

reduction of excess surplus in any remedial plan. 

F. DISB Has No Authority To Develop And Then Approve Its Own 

Surplus Distribution Plan, Other Than Denying Rate Increases For 12 

Months. 

 The MIEAA did not confer upon DISB the power to develop and then “approve” its own 

surplus distribution plan.  The MIEAA sets forth a particular process that DISB must follow, 

identifies the precise determinations that DISB must make, and then specifies precise remedies 

that only apply after a finding of excessiveness.  These remedies specifically provide only two 

alternatives: (1) a plan submitted by GHMSI or (2) a decision by DISB to deny premium 

increases for twelve months.  See D.C. Code § 31-3506(i) (emphasis added).  DISB’s own 
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regulations refer only to the specific remedy of denying premium rate increases, and do not 

specify any other potential remedies that DISB may order.  See D.C.M.R. 26-A4603.3. 

The remedy provided in the MIEAA, to deny premium increases for twelve months, is 

precisely in line with the DISB’s authority to review surplus annually, and its role in approving 

annual rates.  After DISB freezes rates for twelve months, DISB may on the next surplus review 

continue to freeze rates if any excess surplus remains.  This remedy provides a limited exception 

to the general requirement that rates must be adequate, and it is consistent with the requirement 

in the GHMSI Charter that GHMSI must be operated solely for the benefit of its subscribers.
7
  

DISB has no authority to replace the statutory remedy set out in the MIEAA with its own 

remedial plan. 

CONCLUSION 

For all of the foregoing reasons and those stated in prior submissions, GHMSI 

respectfully requests that DISB engage with Maryland and Virginia to achieve a joint resolution 

of the issues raised by this case as required by MIEAA and GHMSI’s Federal Charter before 

issuing any remedial plan or final Order.   

                                                
7
However, the DISB must first obtain approval of Maryland and Virginia under the Charter before 

GHMSI’s rate increases can be frozen, as the freezing of any rate increases will be used as a means to distribute 

excess surplus.   
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Estimated Negative Contribution to Surplus

GHMSI Small Group Rate Filings in the District of Columbia

Filing Effective Date SERFF Numbers Required Rate Change * CtR in Required Proposed Rate Change ** CtR in Proposed Approved Rate Change *** CtR in Approved Dollars (Millions)

May-11 CFAP-127044248 2.90% 1.0% -6.3% -8.2% -6.3% -8.2% ($4.32)

August-11 CFAP-127118704 -11.2% -7.1% -11.2% -7.1% -11.2% -7.1% ($3.29)

November-11 CFAP-127350283 -10.0% -7.6% -11.1% -8.7% -11.1% -8.7% ($3.93)

January-12 CFAP-127388738 -1.6% 5.0% -10.5% -3.9% -10.5% -3.9% ($2.46)

April-12 CFAP-127779155 4.7% 0.0% -4.5% -9.2% -4.5% -9.2% ($4.07)

July-12 CFAP-128093858 13.6% 0.0% 4.4% -9.2% 4.4% -9.2% ($4.51)

October-12 CFAP-128355618 25.9% 2.0% 10.0% -14.0% 10.0% -14.0% ($9.15)

January-13 CFAP-128650978 22.5% 2.0% 13.8% -6.7% 13.8% -6.7% ($3.40)

Total ($35.13)

*  This is the rate GHMSI calculated that is necessary to achieve the required contribution to reserve (CtR).

  **    This is the rate GHMSI filed for approval, and when lower than the Required Rate Change, results in a lower CtR than included in the Required Rate Change. 

***   This is the rate and resulting CtR as approved by the DISB.  

EXHIBIT 2



Estimated Negative Contribution to Surplus

GHMSI Individual Rate Filings in the District of Columbia

Filing Effective Date SERFF Numbers Required Rate Change * CtR in Required Proposed Rate Change  ** CtR in Proposed Approved Rate Change *** CtR in Approved Dollars (Millions)

June-11

CFAP-127049232, 

CFAP-127048531, 

CFAP-127049176

6.0% 1.0% -4.8% -9.8% -4.8% -9.8% ($1.33)

July-11
CFAP-127074098, 

CFAP-127074181
3.9% 1.4% -5.0% -7.5% -4.4% -6.9% ($0.38)

October-11
CFAP-127159629, 

CFAP-127159563
-12.3% -10.0% -12.2% -9.9% -12.2% -9.9% ($0.58)

January-12
CFAP-127360767, 

CFAP-127360790
-9.6% -5.0% -8.2% -3.6% -8.2% -3.6% ($0.23)

April-12
CFAP-127812299, 

CFAP-127812318
-10.8% 0.0% -12.2% -1.4% -12.2% -1.4% ($0.06)

July-12 CFAP-128088866 19.6% 2.0% 3.1% -14.5% 3.1% -14.4% ($0.24)

October-12
CFAP-128343804, 

CFAP-128343860
19.5% 3.0% 7.9% -8.6% 7.8% -8.7% ($0.50)

January-13
CFAP-128659634, 

CFAP-128659635
20.1% 0.0% 10.1% -10.0% 10.1% -10.0% ($0.53)

April-13 CFAP-128718553 22.0% 0.0% 14.6% -7.4% 11.9% -10.0% ($0.19)

July-13
CFAP-128902801, 

CFAP-128905891
17.4% 0.0% 13.6% -3.8% 11.7% -5.7% ($0.17)

October-13 CFAP-128905891 15.6% 0.0% 8.8% -6.8% 6.3% -9.3% ($0.13)

January-14 CFAP-129197731 31.2% 0.0% 14.9% -16.3% 14.9% -16.3% ($2.97)

Total ($7.31)

    *    This is the rate GHMSI calculated that is necessary to achieve the required contribution to reserve (CtR).  

  **    This is the rate GHMSI filed for approval, and when lower than the Required Rate Change, results in a lower CtR than included in the Required Rate Change. 

***   This is the rate and resulting CtR as approved by the DISB.  
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CareFirst BlueCross BlueShield and CareFirst BlueChoice, Inc. are independent licensees of the Blue Cross and Blue Shield Association. 
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®´ CareFirst is a registered trademark of CareFirst of Maryland, Inc. 

March 8, 2011 

Rate Reductions - Pricing Updates Effective 5/1/2011 

MARKET: MSGR, VA 1-50, DC 1-50, NON-MSGR/MD PARITY 

CareFirst BlueCross BlueShield (CareFirst) and CareFirst BlueChoice, Inc. (collectively CareFirst) are 
extremely pleased to announce the following rate reductions that have been filed and approved for 
May 1, 2011.  Rates will be updated shortly in the CareFirst rating systems and in the General and  
Full-Service Producer proposal systems. Please note that the percentages indicated are changes over 
the 4/1/2011 rate actions. You will notice larger rate reductions in the DC and Virginia markets. CareFirst 
will revisit the next rate adjustments for DC and VA 1-50 groups sometime in August/September for an 
October effective date. 

Reason for the Rate Reductions 
Consistent with its mission, CareFirst strives to set rates that make health coverage affordable for the 
maximum number of residents in the communities that we serve, while maintaining prudent financial 
stability. Health insurers nationally have seen health care spending decrease from levels projected in late 
2009 and early 2010. As a result, CareFirst is moderating rates even in the face of the uncertainties 
posed by federal health care reform. 

MSGR (Medical and Rx): 

HealthyBlue: 5.0% decrease for non-CDH; 5.0% decrease for CDH 

MD Non-MSGR/MD Parity (Medical and Rx): 

No Changes 
Renewal cap remains at 24%; floor is still at 0% 

VA 1-50 (Medical and Rx): 

HealthyBlue: 11.0% decrease for non-CDH; 10.7% decrease for HSA; 10.3% decrease for HRA 
GHMSI: 8.2% decrease for non-CDH; 8.3% decrease for CDH 
BlueChoice: 10.9% decrease for non-CDH; 11.8% decrease for CDH 
Renewal cap remains at 34.5%; floor is still at 0% 
New Business discount remains at 12.5% 

DC 1-50 (Medical and Rx): 
HealthyBlue: 8.4% decrease for non-CDH; 8.4% decrease for CDH 
GHMSI: 11.3% decrease for non-CDH; 11.1% decrease for CDH 
BlueChoice: 8.2% decrease for non-CDH; 9.2% decrease for CDH  
Renewal cap remains at 34.5%; floor is still at -25.7% 
New Business discount remains at 12.5% 

Recent DC Legislation Results in Age Band Adjustments 
Earlier this year, the District of Columbia passed Bill 792 the “Reasonable Health Insurance Ratemaking 
and Health Care Reform Act of 2010” part of which affects rating in the DC small group market. The law  

For Distribution to Brokers/General Producers/Full-Service Producers Only 

(Not Intended for Distribution to Groups and Members) 

EXHIBIT 3



CareFirst BlueCross BlueShield and CareFirst BlueChoice, Inc. are independent licensees of the Blue Cross and Blue Shield Association.  
® The Blue Cross and Blue Shield names and symbols are registered trademarks of the Blue Cross and Blue Shield Association.  

®´ CareFirst is a registered trademark of CareFirst of Maryland, Inc.  

 

states that “the standard rate for any age shall not be more than 104% of the standard rate for the 
previous age.” In order to comply, CareFirst will change from the 3-year age band currently used to a 
single year age band effective 5/1/2011. We will continue to use an average age methodology.  
 
Moving forward, when CareFirst releases rate charts to our General and Full-Service Producers, there 
will be a total of 41 rows for the DC rates, where there used to be 12. There are no plans to make 
changes to the MD or VA rate charts, as those age bands will remain the same. 

 
Should you have any questions, please contact your Broker Sales Representative.  

 

 
 Shekar Subramaniam 
 Associate Vice President, Broker Sales 
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