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D.C. HEALTHCARE SYSTEMS, INC.’S REPLY IN SUPPORT OF ITS MOTION FOR 

(1) A STAY PENDING APPEAL OF THE ORDER APPROVING THE ASSET 

PURCHASE AGREEMENT, PLAN OF REORGANIZATION AND RELATED 

MATTERS; AND (2) INJUNCTIVE RELIEF 

Contrary to the Rehabilitation Act and the Rehabilitation Order, the Rehabilitator has not 

undertaken a good faith effort to rehabilitate Chartered. Instead, a liquidation improperly was 

preordained. The Rehabilitation was brought about because Chartered’s capital had become 

depleted by the District’s own failure to reimburse Chartered for amounts the District required 

Chartered to pay. Faced with this capital depletion, the Rehabilitator was duty-bound to explore 

all options to add capital; instead, he explored only one option: Chartered’s dismemberment and 

sale. When, after only five weeks, the Rehabilitator had not sold the company, he ended 

Chartered’s business by prohibiting it from bidding on the DHCF Contract1 that is Chartered’s 

sole source of revenue, made Chartered assist AmeriHealth in its bid for the contract in exchange 

for a payment of $5 million conditioned on AmeriHealth being awarded the contract, and then 

committed to give almost all of Chartered’s assets to AmeriHealth for no additional 

compensation. 

                                                 
1 “DHCF Contract” refers to the contract that will be awarded by the District for the provision of 
services to Medicaid and Alliance program enrollees pursuant to RFP DHCF 2013-R-0003. 
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The Rehabilitator was brought in to make independent judgments in an effort to solve the 

situation created by Chartered’s capital depletion.  But he leapt to a sale to the exclusion of other 

means of adding capital to Chartered and never conducted any analysis to determine a fair 

market value for Chartered’s assets. Nor did he seek the Court’s advance permission to terminate 

Chartered’s business, a step that made liquidation unavoidable. Moreover, all of the 

Rehabilitator’s conduct was taken, and all his judgments were made, under the cloud of multiple 

conflicts of interest. The most significant and pervasive conflict is that the District is putting 

Chartered out of business due to inadequate capitalization when Chartered’s capital was depleted 

by paying benefits the District required Chartered to pay, which the District has not reimbursed 

to Chartered. Chartered surely is one of the District’s largest creditors, and the District is putting 

Chartered out of business and leaving Chartered in a weakened position, without its employees, 

books and records, systems and revenue, to pursue its claims against the District. These conflicts 

of interest and the Rehabilitator’s actions in excess of his authority impel this Court to carefully 

scrutinize the Rehabilitator’s conduct and to issue a stay and injunctive relief to address and 

correct improper actions, before the injuries to Chartered, its employees and DCHSI become 

irreparable. 

At the March 1, 2013 status hearing, this Court expressed concern as to whether the 

beneficiaries of the Medicaid and Alliance programs would receive seamless care if this Court 

stays the Rehabilitator’s agreement to transfer Chartered’s assets to AmeriHealth. The answer, 

unequivocally, is that under no scenario will the enrollees or the providers suffer any loss of 

service or payment. Chartered is in the midst of a financial recovery—because the District is now 

paying prospectively the rates it still has not paid retrospectively. Chartered is operating at a 

profit and will be able to fulfill its obligations for however long it operates under the contract. 

In this Reply, DCHSI addresses a number of the points the Government has raised, and at 

the outset emphasizes two overarching points: 

1. Chartered is in the midst of a financial recovery. Despite the District’s massive debt 

to Chartered, the most recent financial data the Rehabilitator has made available shows that 
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Chartered is operating at a profit and has increased its reserves 50%—facts the District buries. 

Chartered is recovering because the District significantly increased its rates prospectively as of 

May 2012. Thus, Chartered’s financial statement as of September 30, 2012 shows that Chartered 

earned approximately $7 million more in premiums in the first nine months of 2012 than it 

incurred in related costs, i.e., Chartered is earning a profit. Consequently, Chartered’s capital 

levels increased by 50% in that same period to $9 million. Although Chartered’s reserves have 

not yet fully recovered, the key issue for purposes of DCHSI’s motion is whether there is a risk 

of harm to others in maintaining the status quo while the merits are determined. The 

Rehabilitator’s own financial analysis shows that there is no such risk. 

2. Conflicts pervade this rehabilitation. The supposed purpose of this rehabilitation 

proceeding was to increase Chartered’s financial reserves. Chartered’s reserves decreased in 

2011 because the District imposed new costs on Chartered without reimbursement. Effective 

August 2010, the District required Chartered to incur new expenses (driven primarily by the 

extension of HIV pharmacy benefits to high-risk populations) that were not covered when the 

District established the reimbursement rates. Although the District belatedly increased its rates as 

of May 2012, it did so only prospectively and still has not reimbursed Chartered for substantial 

costs incurred from August 2010 through April 2012. Chartered’s reserves also suffered because 

the District failed to set actuarially sound rates for the period July 2010 to July 2011 in the 

Alliance Program, due at least in part, as DHCF has admitted, to the District’s own budget 

shortfall. The District attempted to solve its own budget woes on the back of Chartered. As a 

result, Chartered now has over $60 million (plus interest) in reimbursement claims against the 

District. The District thus is glaringly conflicted: Although it is a substantial debtor to Chartered, 

the District is putting Chartered out of business and leaving Chartered in a weakened position to 

pursue its claims against the District, without its personnel, books and records, systems and any 

revenues. 

Moreover, the District admits that the Deputy Rehabilitator’s brother was an officer of 

Chartered (it misstates that he was CFO; in fact, he was COO, responsible for the entirety of 
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Chartered’s day-to-day operations). The District also admits that the law firm retained to 

represent the Rehabilitator also represents AmeriHealth and UnitedHealth, another bidder for the 

Medicaid contract (whether the law firm represents those competitors on unrelated matters is 

irrelevant; the conflict persists). This Court has never been afforded the opportunity to explore 

these conflicts, as it might have done if the District had not ignored the Rehabilitator’s statutory 

obligation to seek this Court’s approval for any compensation paid to the Rehabilitator and his 

counsel and consultants. 

In sum, DCHSI—which for the first time on this motion has been able to present 

evidence—has now established a likelihood of success. The Rehabilitator is not rehabilitating 

Chartered, he is liquidating it—and doing so without prior Court approval or having made any 

good faith attempt to replenish Chartered’s capital. See Exhibit 1, attached hereto, Gregory Serio 

Affidavit (“G. Serio Aff.”) ¶¶ 17-19, 23.2 Without a stay, DCHSI and Chartered will be 

irreparably injured; indeed, they will be destroyed without ever having the benefit of a hearing 

on the merits. Preserving the status quo through a stay will prevent that irreparable harm and will 

not injure any other party or nonparty. Although the Rehabilitator used the impending contract 

award date—which he claims DHCF insisted would be around February 1—to justify hurried 

action, the contract still has not been awarded.  There also is no guarantee that AmeriHealth will 

be awarded the contract, the sole result on which the Rehabilitator gambled the livelihoods of 

Chartered’s employees and a condition to closing the asset transfer. The relief DCHSI seeks is 

just, equitable, and necessary. 

ARGUMENT 

I. DCHSI agrees that the interests of Chartered’s enrollees and providers are 

paramount; a stay will protect those interests. 

The Government argues that DCHSI’s motion for a stay is an attempt to put its interests 

ahead of those of Chartered’s 100,000 enrollees, 160 employees, and 5,000 providers, and that a 

                                                 
2 DCHSI supports this reply with an affidavit from former New York State Insurance 
Department Superintendent Gregory Serio, an expert in insurance company rehabilitations. G. 
Serio Aff. ¶¶ 1-14 (detailing Serio’s extensive qualifications). 
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stay will harm them. That is simply not true, and the District offers no support for its mere 

assertion. In fact, the enrollees, employees and providers will be unaffected by a stay. 

First, Chartered’s most recent financial statements (as of September 30, 2012), prepared 

at the Rehabilitator’s direction, show that Chartered can satisfy its going-forward financial 

obligations. Chartered earned pre-tax operating profits of $6.7 million in the first nine months of 

2012. See Exhibit 2, attached hereto, Sept. 30, 2012 Quarterly Statement at 3. Chartered’s pre-tax 

net income was $728,224 because of an unexplained one-time write-off of $6 million, id. 

(“premium balances charged off”), but that does not change the fact that Chartered now is 

profitable. Chartered is earning approximately $33.4 million in monthly revenues and has 

$10 million in cash or cash equivalents on hand. Id. at 2-3. Thus, Chartered will be able to 

continue meeting its financial obligations to providers and enrollees during the relatively short 

period that would be necessary to conduct a proper re-bid and award of the DHCF Contract. 

Second, under any possible scenario, the enrollees will continue to receive health care 

and the providers will be paid.  If the Court stays its March 1, 2013 decision and orders that 

bidding on the DHCF Contract be re-opened, the status quo—under which enrollees are 

receiving care and providers are being paid—will be maintained.  Chartered’s financial status 

demonstrates that Chartered can continue to perform.  Absent judicial relief, Chartered’s 

employees will lose their jobs if AmeriHealth is not awarded the contract; a stay may avoid that 

result, and the consequences if there is no stay are entirely attributable to the Rehabilitator’s ill-

advised gamble. The biggest variable is whether and how badly Chartered, and consequently 

DCHSI, will be harmed. The only way to maintain the status quo, protect the interests of 

enrollees, providers and Chartered’s employees, and ensure that Chartered is not dismembered 

but instead has an actual opportunity to be “reformed and revitalized” or to realize fair value in a 
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sale is for the Court to stay its March 1, 2013 Order, enjoin the proposed asset transfer to 

AmeriHealth, and cause the Medicaid contract to be re-bid.3  

Finally, permitting the transaction to go forward would require notices to providers with 

an opt-out provision. See Special Deputy to the Rehabilitator’s Second Status Report at 7, 11, 

Ex. 2 at § 7.02(i). This would be more disruptive, and more confusing to enrollees in particular, 

than maintaining the status quo.  

II. The Rehabilitator is improperly liquidating Chartered. 

Setting aside how the District improperly ruined Chartered’s finances and forced it into 

rehabilitation, the purpose of Chartered’s rehabilitation proceeding was to devise a way to 

rehabilitate Chartered, not to destroy it. Even the case quoted by the Rehabilitator explains that 

the “primary duty” is “to conserve and restore the company to viable status.” Opp. at 17 (quoting 

Kueckelhan v. Fed. Old Line Ins. Co. (Mutual), 74 Wash. 2d 304, 316, 444 P.2d 667, 674 (Wash. 

1968)). 

The Rehabilitator was first obligated to attempt a rehabilitation—“to reform and 

revitalize Chartered”—before deciding to liquidate the company. See D.C. Code § 31-1312(c); 

Emergency Consent Order of Rehabilitation at 2, 3; Consedine v. Penn Treaty Network Am. Ins. 

Co., 2012 WL 6721078, *63, 68 (Pa. Commw. Ct. May 3, 2012). In derogation of that duty, the 

Rehabilitator instead jumped directly to liquidation (without this Court’s prior approval), and 

now disingenuously denies that a liquidation is occurring. G. Serio Aff. ¶¶ 17-19, 30. 

The Government argues that the sale of Chartered’s assets to AmeriHealth Mercy 

(including its sole revenue source, its Medicaid contract) is not a “liquidation,” but rather a 

“transformation” of Chartered. Opp. at 19. This is mere wordplay. G. Serio Aff. ¶ 23. Indeed, the 

Rehabilitator himself described his plan as a “wind down” of Chartered’s assets.  Special Deputy 

to the Rehabilitator’s Second Status Report at 8. Chartered’s entire business was to service the 

                                                 
3 DCHSI will shortly be filing a separate action in Superior Court seeking injunctive relief with 
respect to the collusive, conflict-laden and anticompetitive bidding process that prevented 
Chartered and DCHSI from bidding on the DHCF Contract. 
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DHCF Contract; thus, when the Rehabilitator decided to “no-bid” the contract, he effectively put 

Chartered out of business. G. Serio Aff. ¶¶ 23, 25. The Government argues that Chartered will 

“continue to exist, albeit in a substantially different form,” which supposedly is not a liquidation 

because Chartered will retain two assets: (1) its more than $60 million claim against the District, 

and (2) $14 million pledged as security for a loan to DCHSI, taken to pay a liability of Chartered. 

Opp. at 19. But stripping Chartered of all continued operations and leaving it with nothing more 

than two assets is at the very least a “partial liquidation.” See Black’s Law Dictionary 

(9th ed. 2009) (“partial liquidation” is “a liquidation that does not completely dispose of a 

company’s assets”); 1 Couch on Ins. § 5:32 (drawing distinction between reorganization and 

liquidation of insurer by transferring its assets to a new corporation) (treatise cited at Opp. 

at 17); see also Paul B. Rodden & James E. Carpenter, Corporate Insolvency—Liquidation or 

Rehabilitation, 36 U. Colo. L. Rev. 117, 121-22 (1963-64) (liquidation is the bulk sale of assets, 

typically for cash, with payment of sale proceeds to creditors to “wind up the business”); id. at 

133, 136 (rehabilitation allows debtor’s business to continue, consisting of steps to give debtor a 

fresh start). Note also that in cases like In re Rehabilitation of Am. Investors Assur. Co., 521 P.2d 

560, 561 (Utah 1974) (cited at Opp. at 17), the new company assumed “all of the assets and 

liabilities” of the old one. Here, however, AmeriHealth is not assuming all assets and liabilities 

of Chartered, and instead, the Rehabilitator is dissecting Chartered’s assets—a hallmark of 

liquidation. 

Further, the Government’s plan severely diminishes the value of Chartered’s two 

remaining assets. The notion that Chartered’s $60 million claim somehow allows Chartered to 

remain a “going concern” is false. Allowing Chartered to pursue the recovery of money it is 

owed is not rehabilitating Chartered, but merely part of liquidating it; the recovered money could 

not be invested in the business because there will be no ongoing business. And the fact that the 

District’s existing plan leaves Chartered without personnel, books and records, systems or any 

revenue source or revenue-generating assets weakens Chartered’s ability to pursue its claims. 

The Rehabilitator would put Chartered in such a position that the District will have almost no 
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incentive to pay Chartered the money it owes short of a full and final litigated judgment, because 

the District will not have a continuing relationship with Chartered. (Indeed, if the plan to 

liquidate Chartered is allowed to proceed, the claim against the District should be controlled by 

DCHSI, not the Rehabilitator, to remove the conflict inherent in the District effectively 

controlling the claim against itself.) And even if Chartered eventually can recover all or a portion 

of the $60 million, it will already have been stripped of all its continuing operations and revenue-

generating assets by the Rehabilitator’s actions. Regardless of Chartered’s recovery of money it 

is owed, it will have been liquidated, and DCHSI’s business in turn will be destroyed. 

The $14 million loan “asset” fares no better in establishing that Chartered is not being 

liquidated. This $14 million is pledged to secure a loan that DCHSI obtained to satisfy a debt 

Chartered incurred (i.e., a settlement agreement Chartered entered with the D.C. Attorney 

General in 2008, yet the Rehabilitator nevertheless appears to believe DCHSI owes that money 

to Chartered). But Chartered cannot “use” that money to pursue the District because it is security 

for a loan, and DCHSI is also being stripped of its only revenue sources (dividends and rental 

income from Chartered). Again, allowing Chartered to keep this “asset” does nothing to allow 

Chartered to remain a going concern. 

The Government argues that its actions do not liquidate Chartered, in an attempt to avoid 

the conclusion that it has not followed the Rehabilitation Act’s requirements to convert a 

rehabilitation to a liquidation. But there is no credible argument that Chartered is not being 

liquidated. Thus, the Government retreats to the argument that its conduct actually does accord 

with existing law. It does not. 

III. The Rehabilitator abandoned Chartered’s prospects too quickly, converting its 

rehabilitation into a liquidation—without an adequate showing, and usurping this 

Court’s and DCHSI’s authority. 

The Rehabilitator ignored his obligation under D.C. Code § 31-1314(a) to seek prior 

court approval to liquidate Chartered. The Government, quoting § 31-1314(b), argues that the 

only time it must seek a liquidation order is when “payment of policy obligations [was] 
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suspended in substantial part for a period of 6 months at any time after the appointment of the 

rehabilitator and the rehabilitator has not filed an application for approval of a plan under § 31-

1312(e).” Opp. at 18. This position misreads the law: § 31-1314(b) describes when the 

Rehabilitator must seek a petition for liquidation; § 31-1314(a)4 describes the circumstances in 

which the Rehabilitator may seek a petition for liquidation. But both sections require the 

Rehabilitator to petition the Court before implementing a liquidation of an insurer in 

rehabilitation. 

The Rehabilitator almost instantly abandoned any effort to find a solution to Chartered’s 

capitalization deficit and declared rehabilitation futile because, he states, Chartered was destined 

to lose its contract and unable to qualify even to bid for a new contract. Opp. at 19; see also 

Opp. at 18 (blaming “the significant legal, financial and timing challenges facing Chartered”). 

The Rehabilitator argues that Chartered could not have been awarded the contract given the 

purported requirements that it “solve[] its financial problems through new ownership” and 

emerge from rehabilitation. Opp. at 7. Even assuming that these were legitimate conditions—and 

there is no legitimate basis for accepting the notion that Chartered was required to have a new 

owner when all it needed was additional capital, so the Rehabilitator should have rejected it5—

Chartered could have submitted its own response to the RFP and taken several more weeks, 

perhaps even months, to evaluate potential buyers or to find another capital source. The 

Rehabilitator’s hasty decision was irrational, at least if liquidation was not preordained. G. Serio 

Aff. ¶¶ 32, 33. 

                                                 
4Section 31-1314(a) states: “Whenever the Commissioner believes further attempts to 
rehabilitate an insurer would substantially increase the risk of loss to creditors, policyholders, or 
the public, or would be futile, the Commissioner may petition the Superior Court of the District 
of Columbia for an order of liquidation. A petition under this subsection shall have the same 
effect as a petition under § 31-1315. The Superior Court of the District of Columbia shall permit 
the directors of the insurer to take any action reasonably necessary to defend against the petition 
and may order payment from the estate of the insurer of the costs and other expenses of defense 
as justice may require.” 

5 This is precisely the point of Consedine, 2012 WL 6721078—that the rehabilitator there gave 
up too quickly by accepting and failing to contest adequately certain negative conduct. 
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By not bidding and instead agreeing to put Chartered’s “resources, assets, and know-

how” behind AmeriHealth’s own bid, and to sell Chartered’s assets to AmeriHealth five weeks 

into the proceeding in exchange only for a contingent, non-binding agreement from 

AmeriHealth, the Rehabilitator abdicated his duty to attempt to rehabilitate Chartered and even 

his ability to realize fair value for Chartered’s assets. Opp. Ex. 3 at 1; see also G. Serio Aff. 

¶¶ 32-37. The Rehabilitator admits that “[s]everal well capitalized strategic parties declined to 

participate in the process given the financial and legal condition of Chartered and the 

compressed timeframe in which they were required to execute a letter of intent and respond to 

the RFP” and that one of the selection criteria was “the likelihood that party would be regarded 

highly in the RFP process and thus likely to secure a new contract.” Opp. at 9, Ex. 2 (KBW 

Overview) at 5. That timeframe, however, was built on a false deadline. If Chartered had 

submitted its own bid that it had been preparing for months, it would not have been stuck with “a 

compressed timeframe,” but would have had weeks or even months to find a buyer or other 

source of capital. 

The fact that Chartered’s financial health has only improved since it entered rehabilitation 

also belies the Government’s contention that Chartered could not have won the DHCF Contract. 

In examining the September 30, 2012 quarterly statement filed for Chartered, it seems entirely 

possible—even probable—that Chartered successfully could have exited rehabilitation, see G. 

Serio Aff. ¶ 31, and met the financial requirements set forth in the DHCF Contract solicitation 

under Section C.3.1.6 by the time the contract was awarded (which still has not taken place). 

Although the Government points to the requirements in the DHCF Contract solicitation (as well 

as DHCF-imposed requirements outside the formal solicitation) as reasons for the Rehabilitator’s 

decision to no-bid the contract on behalf of Chartered, the Government fails to realize that 

AmeriHealth did not qualify at the time of the bid because, for example, it had not yet secured an 

HMO license. Opp. at 13, ¶ 31(c).Yet the Rehabilitator gambled the livelihoods of Chartered’s 

employees on the hope that AmeriHealth would become eligible for the contract and then win it. 

That AmeriHealth may ultimately be awarded the contract would be fortunate for those of 
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Chartered’s employees that AmeriHealth may decide to hire—and certainly for the Chartered 

executives that the Rehabilitator specifically negotiated to protect—but that does not excuse his 

hasty and ill-considered decision to disregard his obligations to reform and revitalize Chartered 

only five weeks into this proceeding and without prior Court approval.  

The feeble nature of the Rehabilitator’s efforts to rehabilitate Chartered are also apparent 

in the Rehabilitator’s admission that he looked only for an outright sale, and in doing so focused 

heavily on the need for Medicaid expertise. But there were other possibilities beyond a sale to 

keep Chartered a going concern, such as capital investment, recovery of funds from the District, 

bidding on the contract, or any combination of those, and Medicaid expertise was superfluous 

given that Chartered has abundant expertise and only needed capital. G. Serio Aff. ¶¶ 23, 26-27, 

33. 

Consedine, supra, supports Chartered, not the Government. The Government quotes 

Consedine for the proposition that when “an insolvent insurer’s immediate financial 

circumstances are in such disarray that they are completely unsalvageable,” continued 

rehabilitation efforts are unnecessary. Opp. at 21. That reliance is disingenuous, however, 

because Chartered’s capital was depleted by the District’s non-payment of more than $60 

million, but nevertheless is being replenished as Chartered is now recovering financially; 

Chartered is operating profitably given the May 2012 increase in reimbursement rates.6 

IV. The Court has the authority to grant the relief sought by DCHSI. 

The Government acknowledges that DCHSI provided legal support for the proposition 

that a court may enjoin award of a government contract if there is proof that the bid process was 

                                                 
6 The Rehabilitator also overreaches in arguing he is not bound by Chartered’s articles of 
incorporation and that his powers are supreme. Nothing in the law or this Court’s order grants 
the Rehabilitator such sweeping authority. Instead, the Rehabilitator had the powers of 
Chartered’s directors, officers, and managers—but under Chartered’s articles of incorporation, 
board actions required approval from the shareholder, DCHSI. This would not have made the 
Rehabilitator DCHSI’s “puppet” (Opp. at 23), because the Rehabilitator always could have 
sought approval from this Court, or even asked to be relieved from the requirements of the 
articles of incorporation. Instead, as with so many of his duties and obligations, the Rehabilitator 
simply ignored them. 
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tainted. Opp. at 23. But the Government then argues that those authorities do not support the 

(necessarily corresponding) proposition that the court may extend an existing contract or reopen 

the bidding process. Not so: the cases DCHSI cited in its motion (Opp. at 31) provide that 

authority; e.g., Dist. of Columbia v. Group Ins. Admin., 633 A.2d 2, 8 (D.C. 1993) (Superior 

Court has authority “to order emergency relief forcing the rebidding of a public contract”). 

In any event, DCHSI will shortly be filing a separate action in Superior Court seeking 

injunctive relief with respect to the collusive, conflict-laden and anticompetitive bidding process 

that prevented Chartered and DCHSI from bidding on the DHCF Contract. 

V. DCHSI acted promptly under the circumstances; it did not remain idle once it 

learned of Chartered’s failure to bid on the DHCF Contract. 

The Government argues (without citation to authority) that relief should be denied 

because DCHSI is guilty of laches—waiting too long to seek relief to the prejudice of others. 

The Government argues that DCHSI learned that the Rehabilitator would not bid on the DHCF 

Contract on Chartered’s behalf in December 2012, and should have acted then. Opp. at 26. In 

fact, DCHSI did act: DCHSI promptly filed a bid protest. 

Beyond that, DCHSI was not made aware at that time of the details of the simultaneously 

announced non-binding letter of intent between AmeriHealth Mercy and Chartered.  See Exhibit 

3, Stephen I. Glover Affidavit (“S. Glover Aff.”) ¶¶ 4, 6. It was possible that the Rehabilitator 

was fulfilling his duty to maximize Chartered’s value and that DCHSI would find the transaction 

acceptable. Thus, rather than rush to court to object to a deal about which it lacked information, 

it requested information, repeatedly and to no avail. S. Glover Aff. ¶ 3. DCHSI reasonably 

expected that the information would be forthcoming; after all, DCHSI had consented to 

Chartered being placed under rehabilitation with the understanding that it would have access to 

relevant information and that the Rehabilitator’s actions would be transparent. S. Glover Aff. 

¶¶ 4, 6, 7. 

As the Government correctly notes, DCHSI was obligated to cooperate with the 

Rehabilitator under the terms of the Rehabilitation Act. DCHSI strove to do so, and viewed 
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going to court as a last resort—particularly in light of the fact that the Rehabilitator told DCHSI 

that taking judicial action would harm the rehabilitation. S. Glover Aff. ¶ 10. Nevertheless, after 

eight separate requests for information from October 2012 to January 2013, and with the filing of 

the Rehabilitator’s First Status Report on January 11, 2013, DCHSI concluded it would have to 

go to court to protect its rights. S. Glover Aff. ¶ 3. 

DCHSI promptly filed a notice of appearance as an interested party, and met with the 

Government immediately after the January 15, 2013 hearing on the First Status Report in an 

attempt once again to work out mutually acceptable terms for providing the information DCHSI 

had been seeking since October. This conversation was memorialized in a formal letter request to 

the Government later that same day. See Exhibit 4, attached hereto, January 15, 2013 Letter from 

David Killalea to E. Louise R. Phillips. The Government agreed to provide some of the 

information once a confidentiality agreement could be worked out. DCHSI promptly sent the 

Government proposed terms for such an agreement. In retrospect, the Government plainly strung 

DCHSI along while it finalized the agreement with AmeriHealth, and delayed signing a 

confidentiality agreement and producing documents until February 22, 2013, the same day the 

Government filed the Rehabilitator’s Second Status Report and requested expedited approval of 

the proposed AmeriHealth-Chartered Asset Purchase Agreement. S. Glover Aff. ¶¶ 3, 6, 7, 9, 11. 

DCHSI immediately requested a hearing to establish a briefing schedule to address the 

merits of the Rehabilitator’s proposed “sale.” Rather than setting a briefing schedule, however, 

on March 1 the Court granted the Government’s substantive motion over DCHSI’s objections 

and without the benefit of merits briefing. This motion, therefore, is the first opportunity DCHSI 

has had to address the merits, particularly the alleged merits of the AmeriHealth deal. 

DCHSI acted reasonably and timely throughout (S. Glover Aff. ¶ 10); it is the 

Government that has played games with timing and non-disclosure, and there has been no 

showing of any harm that would result from granting the requested stay and injunction. 
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VI. The Government, not DCHSI, is guilty of unclean hands. 

The Government also accuses DCHSI of coming to court with unclean hands and making 

disingenuous arguments. It is the Government, however, that labors under glaring conflicts of 

interest: e.g., acting to weaken its substantial creditor, Chartered; appointing as Deputy 

Rehabilitator a person whose brother ran Chartered during much of the relevant period; and 

hiring a law firm that represents AmeriHealth (and competitor United Healthcare). The 

Government further contends that DISB and DHCF have no connection to one another, when in 

fact they worked together for months to put Chartered into rehabilitation and the DHCF Director 

instructed the Rehabilitator that Chartered would have to satisfy additional, manufactured criteria 

to win the DHCF Contract. See Testimony of Wayne Turnage, Motion Ex. 4 at 6. 

Moreover, it is the Government that argues it is not really “liquidating” Chartered, but 

simply “transforming” it, while admitting that its plan is to effect a “winding down” of 

Chartered. 

Nor is there equity in one arm of the Government creating the conditions forcing an 

insurer into rehabilitation (i.e., DHCF not paying more than $60 million owed to Chartered as a 

result of the District’s unilateral change to the covered Medicaid population in 2010) and using 

those conditions as a pretext for denying the insurer a chance to compete for the very contract it 

has been performing for decades. Similarly, DHCF imposed Chartered-unique conditions in the 

bid process and caused a non-independent Rehabilitator not to bid. This inequity is only 

amplified with the recognition that one of the reasons that DHCF failed to pay Chartered what 

was owed was a governmental budget shortfall. In sum, the District helped solve its own 

financial woes by defaulting on its debt to Chartered, and then blamed Chartered for not having 

enough money and liquidated Chartered as a consequence. 

Finally, in an attempt to portray the equities in its favor, the Government asserts that 

DCHSI has “unclean hands” because DCHSI allegedly owes “Chartered nearly $4 million under 

a Tax Allocation Agreement.” Opp. at 27. That claimed debt is disputed. To date, the 

Rehabilitator has failed to provide DCHSI with adequate evidentiary support for the claim, and 
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the Rehabilitator’s claim has been a moving target. S. Glover Aff. ¶ 12. In any event, an 

allegation that DCHSI owes a debt to Chartered is not an allegation of “unclean hands.” See 

Zanders v. Reid, 980 A.2d 1096, 1100-01 (D.C. 2009).  

CONCLUSION 

Granting the stay and injunctive relief that DCHSI requests will allow consideration of 

the merits while preserving the status quo and without harm to anyone. 

This Court should enter an order (1) staying its March 1 Order (Approving the Asset 

Purchase Agreement, Plan of Reorganization and Related Matters) pending any further review 

ordered by this Court or any expeditiously sought appellate review; (2) requiring the DISB to 

replace the conflicted Deputy Rehabilitator and his conflicted counsel with a substitute Deputy 

Rehabilitator, whose appointment will be subject to Court approval; (3) preliminarily enjoining 

the Rehabilitator from liquidating Chartered or otherwise exceeding the limits of his authority 

under the Rehabilitation Act and Rehabilitation Order; (4) vacating or rendering void all of the 

Rehabilitator’s purported agreements with AmeriHealth; (5) requiring the Rehabilitator to use all 

reasonable and available efforts to seek to have the bidding process for the DHCF Contract 

reopened and to cause Chartered to submit its own bid; (6) requiring the Rehabilitator to comply 

with Chartered’s Restated Articles of Incorporation by obtaining DCHSI’s advance approval of 

any decision that would change the nature or operation of Chartered’s business or have a  
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material affect on DCHSI’s interest in Chartered; and (7) requiring Petitioner District of 

Columbia to reopen the bidding process for the DHCF Contract and to extend all deadlines for a 

reasonable period sufficient to allow Chartered to submit a bid on its own behalf. 

March 20, 2013 Respectfully submitted, 

_____________/s/_________________ 
David Killalea (DC Bar 418724) 
John Ray (DC Bar 214353) 
Manatt, Phelps & Phillips, LLP 
700 12th Street, NW, Suite 1100 
Washington, DC 20005-4075 
Tel. (202) 585-6500 
Fax. (202) 585-6600 
 
Counsel for DCHSI 
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